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CURRENT TOPICS 


Leasehold Law Reform 

“ Wuart are the essential characteristics of a good law ? ’ 
asked Mr. MICHAEL Rowe, K.C., in a lecture on leasehold 
reform to the Royal Institution of Chartered Surveyors, 
on 5th February, 1951. He thought that there were really 
three. First, it must in principle command the general 
assent of those upon whom it is to operate ; second, it must be 
intelligible ; third, it must be certain. How far, he asked, 
does the present law of landlord and tenant command the 
general assent of those upon whom it operates? In many 
respects he did not think it satisfied them at all. Although 
the Rent Restrictions Acts had become one of the most 
ghastly monuments that Parliament had ever achieved, 
he doubted whether many people would be content, even if 
the housing shortage were largely overcome, to repeal them 
in foto and return to the old days when landlord and tenant 
were free to make their own bargains and the law simply 
enforced those bargains. Again, the Landlord and Tenant 
Act, 1927, had many critics, but few if any of their criticisms 
were that it went too far. It would seem, therefore, that 
public opinion had moved in the direction of some control 
of the bargain between landlord and tenant. Mr. Rowe 
said that the crux of the whole leasehold problem was to find 
some means of determining rent which was not open to 
allegations of extortion by landlords but gave them some hope 
of economic survival. Mr. Rowe suggested that, upon the 
assumption that public opinion required a greater measure 
of security for tenants even if the present acute shortage were 
removed, an entirely new conception of the relative rights 
and duties of landlords and tenants respectively must be 
embodied in the new law, i.e., that buildings are comparable 
to a rationed commodity. He stated that there was no 
logical reason for denying to the residential tenant what is 
given to the business or professional tenant, but the new 
code must give to landlords the security of a fair rent, if 
tenants were to be given a fair security of tenure. The 
circumstances of the present time, and the future probabilities, 
he added, made it at least doubtful whether any tribunal 
would for long be able to fix ‘‘ fair’’ rents by reference to 
actual rents determined by the higgling of the market. It 
might therefore be necessary te find some other “‘ yardstick,”’ 
the first choice for examination being some system of interest 
upon capital investment. 


Compulsory Charity 

Tue wishes of charitable donors as to the destination 
of their gifts were once considered to be the determining 
factor on that matter. Even after death disputes as to the 
purport of the donor’s wishes are common, and in particular 
changes of circumstances after death, partially or fully 
foreshadowed in a gift, can cause difficulties of construction, 
as in the case of Re Bland-Sutton Will Trusts, noted on p. 82, 
ante. The endowments of the voluntary hospitals taken over 
by the State in 1948 were placed in a central fund to be used 
for the benefit of the hospitals generally. These include the 
benefit not only of the gifts of dead donors, but also of the 
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covenants of living donors. These covenants were made in 
order to assist the hospitals, before they became subject to 
State control, in obtaining the benefit of tax relief. The 
position of the donors, now that this basic condition of their 
covenants no longer exists, deserves reconsideration, especially 
as the other basic condition of all gifts, viz., the intentions of 
the donor, seems now to have been nullified. The covenantors 
are not likely to be gratified by the somewhat chilly request 
they have received, according to a Ministerial answer at the 
end of last month, to send their money in future to the Ministry 
of Health. It would be as well under the circumstances if, 
in taking over the assets of the hospitals, the State and its 
servants had also taken over the hospitals’ gratitude to these 
donors and continued to give it expression. 


New Streets 

WHOEVER is to blame—the war, the speculative builder, 
the frontagers or the local authorities—there can be no 
doubt that the many hundreds of miles of ‘‘ unadopted ”’ 
and unmade roads in the suburbs of our large towns, especially 
London, are an eyesore and a very real danger. Anyone 
who has driven suddenly in the dark from a metalled roadway 
on to an “ unadopted ”’ road will welcome the New Streets 
Bill which received its Second Reading in the Commons last 
week. Although the problem of the existing unmade roads 
will remain, the Bill provides that in future before a builder 
is allowed to commence development he will have to guarantee 
to the local authority, by means of a banker’s guarantee or 
some similar method, the cost of making the roads up to a 
standard at which they can be adopted. The authority 
will assess the amount and the purchasers will be charged their 
proportion by the builder in the price of the house. In 
present circumstances it may be merely pious to express the 
hope that this Bill may be followed by some solution of the 
existing problem. 

The Common Informer 

IN this strange country, where anachronisms are permitted 
to flourish and at times are even cherished, it is a matter for 
congratulation that one of the worst of them, the common 
informers, is due to disappear as soon as a Bill which has now 
reached its second reading has run its course in Parliament. 
The significance of the Attorney-General’s recent statement 
that the necessity of the common informer ceased to exist 
in 1856, when all authorities had a police force, will not be lost 
sufficient to 
institution, as, for instance, by calling the informer “* viperous 
vermin ”’ as Sir Edward Coke (Inst. III), quoted by Mr. LIONEL 
HEALD, K.C., in moving the second reading of the Common 
Informers Bill on 9th February, or by calling him a parasite, 
as the ATTORNEY-GENERAL did in last week’s debate. The 
world has never been quite free of vermin and parasites, 
and it is the business of legislators to make things difficult 
for them. The odd thing is that for nearly a hundred years 
the common informer has been needlessly encouraged by the 
law. The Bill is a private Bill, but the Government hopes to 
include provision for bringing Parliamentary disqualifications 
to the notice of the House or an appropriate tribunal. 


on thinking persons. It is not abuse an 


New Cars: Damages for Breach of Covenant 


Two points not previously dealt with at any length were 
considered by the Inner House of the Court of Session at 
Edinburgh in the latest motor-car case, British Motor Trade 
Association v. Allan Gray (26th January, 1951). Lorp 
RUSSELL held that the covenant was not “in restraint of 


trade’’ although it undoubtedly restrained the trade of 
second-hand dealers in cars at fancy prices; and even if 
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it was in restraint of trade expressed the view that it was 
reasonable both as regards the parties and as regards the 
interests of the public and therefore enforceable. Dealing 
with the question as to what damage had been suffered by the 
defendant’s procuration of breaches of covenant, Lorp KEITH 
said that where a breach ef contract had been procured 
by a third party some damage would readily be inferred, 
A prime object of the association was to limit the price 
of new cars when sold second-hand. If it failed to succeed 
in this object, manufacturers and dealers would no longer 
be willing voluntarily to limit their selling prices and the 
natural consequence would be that they would withdraw 
from the association and regain their freedom of bargaining 
power with the public and with one another, with inevitable 
damage to the association. 


Supplementation of Workmen’s Compensation 
Awards 
THE text of the Workmen’s Compensation (Supplementation) 
Bill was published on 6th February. It provides for supplemen- 
ting workmen’s compensation where the accident happened 
before 1924. This is stated in an explanatory memorandum 
(Cmd. 8150, H.M. Stationery Office, price 2d.) which adds 
that examination did not disclose any need for any further 
provision for the general run of old cases, but did show that 
there was a special group of cases, where the injury or disease 
occurred before 192:+, which did not get the benefit of various 
amendments to workmen’s compensation law made since 1923. 
The Bill proposes to authorise the Minister to make a scheme, 
with the approval of Parliament, under which allowances 
will be paid out of the Industrial Injuries Fund to assure to 
such cases approximately the same weekly income as they 
would get if the later Workmen’s Compensation Acts were 
applied to them. Claims for the allowance will be decided by 
a board appointed by the Minister. 


Local Government Reorganisation 


SuGGESTIONS for a considerable reorganisation of local 
government in London and in other highly populated areas 
were made by Sir MALCOLM TRUSTRAM EVE in a lecture at 
London University on 6th [Tebruary. He instanced as 
areas with large concentrations of population contained in 
more than one town or community, London, Birmingham 
and the Black Country, South Lancashire, the West Riding 
of Yorkshire, and Tyneside. Examples of smaller concentra- 
tions were the Potteries and Tees-side. 
boundaries of London for local government, Sir Malcolm 
said he thought that the Metropolitan Police district boundary 
filled the bill reasonably well. Sir Malcolm Trustram Eve 
suggested six county councils as the best number to govern 
the Greater London area, but saw no case for the amalgamation 
of Birmingham and the Black Country into one local govern- 
ment unit. The best pattern would be to retain Birmingham 
as a county and to carve out the Black Country from Stafford- 
shire and Worcestershire. For South Lancashire his proposal 
was to carve out of Lancashire and Cheshire not one county but 


In discussing the 


three—one based on Merseyside, the second on Manchester, 
and a third with its administrative centre at Bolton. Sheffield, 
Leeds, Bradford and Hull would remain large autonomous 
authorities, but the northern industrial part of the West 
Riding would form a county of its It would be 
necessary to redefine the boundaties of the Ridings of 
Yorkshire and create a fourth. In the Tyneside it would be 
better to leave Newcastle as a separate county, the rest of 
the towns becoming semi-autonomous boroughs within their 


own. 


own counties. 
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FROST, SNOW AND ICE 


WitH January behind us and February half passed, the fear 
of a severe winter has receded. Recent cold weather has, 
however, reminded us that winter conditions produce their 
own crop of disputes and litigation—burst pipes, slippery 
station platforms and bridges, falls of snow from the roof-tops 
and skidding motor cars and lorries—and perhaps it may 
therefore be useful to review the principles laid down by the 
cases in disputes of this sort. 

The commonest cases are those arising out of accidents due 
to the presence of ice or snow on premises. Liability in these 
cases sometimes arises from the failure of the owner or 
occupier to remove ice or snow, or to prevent frost from 
obtaining access to pipes, boilers, water mains, etc. A point 
which immediately springs to mind is: Could not the defence 
of act of God be successfully pleaded in such cases? In one 
case, indeed, Briddon v. Great Northern Railway Co. (1859), 
28 L.J. Ex. 51, a fall of snow was classed as an act of God. 
The plaintiff claimed damages for failure to deliver certain 
animals within a reasonable time as a result of which the 
beasts had deteriorated in condition and a market had been 
missed. The defendants said the animals had been accepted 
subject to a condition not to be liable for loss or damage from 
act of God, and that the delay was due to an act of God, 
i.e., from the line being blocked up with snow. The passenger 
portion of the train in question had been hauled through the 
drifts by means of an extra engine, but the goods wagons 
were shunted into a siding and left without food for the 
animals for thirty hours. Pollock, C.B., held that the 
company was not under an obligation to use extra engines 
for the goods portion—the cheaper rates as compared with 
passenger fares did not justify such additional expense. 
saron Watson said: ‘‘ The contract, no doubt, was to 
carry in a reasonable time, but that means with reference 
to all the circumstances, including the state of the road.” 

Frost was also held to be an act of God in Blyth v. 
Birmingham Waterworks Co. (1856), 2 Jur. (N.S.) 333. The 
defendants, acting under statute, had laid a water main 
more than 18 inches below the surface of the ground. For 
twenty-five years all was well, but starting on 15th January, 
1855, one of the ‘severest frosts on record”’ set in and 
continued until the time of the incident complained of— 
24th February, 1855. On that date a thaw set in and the 
ice, then expanding, burst out of the main and forced its 
way, in the form of water, through the ground and into the 
plaintiff's cellar, doing considerable mischief. Alderson, B., 
rejected the contention of negligence: “What would a 
reasonable man have done in the present case? He would 
have gone according to the average state of the temperature 
and its average consequences. ... We know that frost 
only penetrates to a certain distance below the surface of the 
earth, and surely if you provide for ordinary accidents you 
are not liable for extraordinary ones like the present . . 
it would be monstrous to hold that you are liable because 
in 1855 God sends such a frost as penetrates to the same 
depth as in Lapland or in the polar regions.”’ 

Clearly, however, an ordinary frost is not an act of God, 
nor, despite Briddon v. Great Northern Railway, is an ordinary 
fall of snow: Fenwick v. Schmalz (1868), L.R. 3 C.P. 313, 
at p. 316. The defendant had agreed to load the plaintiff's 
ship with coal, in regular and customary turn, “ except in 
cases of riots, strikes, or any other accident beyond his 
control.”” Owing to an exceptional fall of snow it proved 
impossible to move coal from the pits to the docks, and the 
defendant failed to load it as agreed. It was argued on his 
behalf that the case turned on the interpretation of the word 


“An accident is something which happens, 
Db ! 
Moreover, 


“accident ”’: 
occurs, takes place, whether ordinary or not. 
if we take into consideration the known facts of nature, to 
have such a snowstorm as would prevent coals being brought 
from the pits is exceptional, and its happening on the particular 
day when the vessel required to be loaded is therefore an 
Willes, J., held that an ordinary fall of snow was 
one of the ordinary operations 


accident.” 
not an “ accident,” but was “ 
of nature.” 

Accumulations of snow, whether on roof-tops or footpaths, 
may constitute nuisances. Thus, in Slater v. Worthington’s 
Cash Stores (1930), Lid. [1941] 1 K.B. 488, the plaintiff 
had been injured, whilst looking through one of the defendants’ 
shop windows, by a fall of snow from their roof, which had 
accumulated there during unusually severe snowstorms. It 
was proved that the guttering was in perfect condition for all 
ordinary purposes, but three lengths of it had collapsed under 
the pressure of the snow, and whilst the plaintiff was not 
struck by the guttering, she was crushed under the weight 
of the snow and received severe injuries. The snow on the 
roof had been 18 inches deep and had been rendered more 
difficult to deal with because there had been alternate periods 
of frost and thaw which had produced layers of ice in the 
final mass of snow. The fall was due to a sudden rapid thaw. 
No warning of the danger from snow had been given, and 
Oliver, J., held that: ‘“‘ A mass of snow 18 inches thick on a 
sloping roof overhanging a public street in a large city must 
surely amount to a nuisance and a public nuisance at that. 

It was created by the operation of nature, and if, in the course 
of this great blizzard and before there had been any reasonable 
opportunity of removing the snow, it had fallen and injured 
the plaintiff, I would have found for the defendants 

but four days elapsed between the creation of the nuisance 
and the accident.’”’ On the allegation of negligence the 
judge said he found against the defendants on this ground 
also—they had a duty to safeguard members of the public 
using the street from the snow, either by removing it or 
by giving adequate warning. He doubted very much whether 
the storm could be classed as an act of God—but in any 
event it was not the storm which had directly caused the 
injury to the plaintiff, but the accumulation of snow and the 
defendants’ failure to remove it. 

An instance of liability for heaped-up snow on footpaths 
is Nelson v. District Committee of the County Council of the 
Lower Ward of Lanarkshire (1891), 19 R. 311. Roadmen had, 
following their usual practice, scraped the mud off a road and 
piled it close to the footpath in heaps about 2 feet long and 
8 inches high. (The large quantity of mud was caused by a 
frost followed by thaw.) The heaps normally remained two 
or three days before being removed by cart. Mrs. Nelson, 
coming out of her house at night, caught a foot on one of the 
heaps of mud—which had hardened in a further frost-—fell 
and broke her arm. The Lord Justice-Clerk held that it was 
not desirable that a heap of stiff mud getting harder day by 
day should be left in front of a row of cottages longer than 
was necessary, and allowed the plaintiff £30 damages. It 
has also been held to be a nuisance to heap snow on either 
side of a street and then scatter salt upon the roadway 
(Ogston v. Aberdeen District Tramways Co. (1897) A.C. 111). 
The plaintiff sought an injunction to prevent the tramway 
company from heaping up the snow and then scattering salt 
upon it, “ thus forming a noxious mixture which caused 
injury to horses and other animals.” Granting the injunction, 
Lord Davey said: ‘I cannot doubt that to pile up large 
heaps of snow on the roadway was in excess of the respondents’ 
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rights, and was in law a nuisance . . . by the use of the salt 
in the manner in which it was proved to have been used, the 
respondents produced a noxious mixture which they let loose 
upon the highway.” 

A landlord of premises entirely occupied by tenants is 
not liable for damage due to accumulations of snow in the 
drive, porch, etc., but he will be liable in negligence if he 
retains possession of these parts. If the facts in the case in 
question show that he has been negligent he would also, 
of course, be liable if he had undertaken expressly to keep the 
stairs clean, etc., if the occupier slipped on snow or ice on 
steps or stairs which the landlord had negligently failed to 
remove. 

The obligations of landlords to “ invitees’ can be plainly 
seen in the many “ railway’ cases. Thus, in Shepherd v. 
Midland Railway Co. (1872), 25 L.T. 879, it was alleged that 
the defendants had “carelessly, improperly and negligently 
suffered and permitted a certain sheet or piece of ice to be 
and remain ”’ upon their platform at a station, and that the 
plaintiff had slipped and fallen thereon and dislocated his 
right shoulder. The report states that: ‘‘ The day was an 
exceedingly cold and frosty one, and whilst at the station 
waiting for the train, the plaintiff lit a cigar and walked along 
the platform in the direction in which he expected the train 
would come, and whilst he was so doing his legs suddenly 
went from under him and he fell heavily on to the platform, 
where he lay until assistance was procured.” On appeal the 
railway company was held liable in negligence, Martin, B., 
observing: “ The servants of the company ought either to 
have removed the ice, or have put ashes or something of 
that nature on it to prevent accidents . . . they should be on 
the alert during such weather to see that there is no ice on the 
platforms.” 

The fact that a passenger knows a staircase is dangerous 
with snow and could have gained access by another method 
does not make him “ volenti’”’ (Osborne v. London and North 
Western Railway Co. (1888), 21 Q.B.D. 220). The plaintiff's 
evidence was that he went down a flight of stone steps leading 
to the platform. The steps were covered with a light layer 
of snow which had been trodden down and frozen over. 
They were hollow and slippery and he went down slowly and 
carefully, but slipped and dislocated his wrist. Finding for 
the plaintiff, Wills, J., said: ‘‘ The plaintiff may well have 
misapprehended the extent of the difficulty and danger 
which he would encounter in descending the steps; for 
instance he might easily be deceived as to the condition 
of the snow; I know quite enough about ice and snow to 
know how easy it is to make such a mistake.” This decision 
was confirmed in a’ very similar case (Letang v. Ottawa Electric 
Railway Co. {1926} A.C. 725). 

Where the dangerous structure is a public footbridge, 
however, there is no duty of repair in the railway authority, 
and it is not liable for a failure to keep the structure safe by 
removing snow or ice (Brackley v. Midland Railway (1916), 
85 L.J.K.B. 1596). The structure in this case was a footbridge 
built entirely on the defendants’ property, but connecting 
to the public highway at either end and giving no direct access 
to the station. The facts as found by the county court judge 
were that there had been snow during the previous night 
which had been trodden down and become caked on the steps, 
which were slippery and in a dirty condition. The plaintiff 
was descending the steps with cape, muff and umbrella, and 
accompanied by a little girl, She warned the latter to be 
careful and herself held the handrail. She trod on a lump 


of frozen snow and suffered considerable pain and injury. 
On appeal, the company succeeded on the grounds stated. 
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This case may be contrasted with Lambie v. Western 
S.M.T. Co. [1944] S.C. 415, in which case a frontager had 
negligently created icy conditions on a public footpath by 
swilling it with water. The plaintiff, a night worker, had 
descended from a bus and was passing the entrance to the 
garage of the defendants, an omnibus company, when she 
slipped and fell on ice which had formed on the pavement. 
The defendants were in the habit of hosing their buses and 
allowing the water to flow across the pavement into the gutter. 
Their defence was that they could not reasonably be expected 
to have anticipated a hard frost in mid-November, but this 
argument was rejected. It was also held that the plaintiff's 
admission that she was not aware of the hardness of the 
frost and was not therefore taking any special care was not 
evidence of contributory negligence. 

Education authorities are liable as occupiers of school 
premises for injuries to children which may result from 
negligence in dealing with wintry conditions (Woodward v. 
Mayor of Hastings and Another (1945) 1 K.B. 174). On 
14th January, 1943, the infant plaintiff had been sent by the 
geography mistress to fetch other pupils who, owing to 
war-time conditions, were accommodated in a neighbouring 
building. He slipped on the icy surface of the school steps. 
A cleaner, Mrs. Clark, had that morning brushed the loose 
snow from the steps but had not placed ashes or any other 
suitable material on the steps. Hallett, J., found for the 
plaintiff on the ground that the steps had not been made as 
safe for the scholars of the school as reasonable skill and care 
could make them. On appeal, it was argued that this was 
the wrong test—the case was one of invitor and invitee, 
i.e., the obligation was to warn of a danger which the 
appellants knew or ought to have known of, and it was said 
that Mrs. Clark’s knowledge, she being employed not by the 
appellants, but by a church whose premises the appellants 
were occupying as licensees, could not be imported to the 
appellants. The Court of Appeal, however, per du Parcq, L.J., 
took the view that “even if Mrs. Clark was not temporarily 
under the control of the appellants and thus for the time being 
their servant, they delegated to her a duty which was 
incumbent on them.” 

What is the position when a train is snowed up and a 
passenger contracts illness as a result? In Mathieson v. 
Caledonian Railway Co. (1903), 5 F. 511, Mrs. Margaret 
Mathieson claimed that the train in which she was travelling 
became snowed up between two stations ; that the windows 
of the compartment were covered with snow so that she 
could not see out; that the windows were rendered 
immovable by frost so that she could not open them to reach 
the handles of the doors and so get out of the train; that the 
defendants’ officials left her unattended thus for more than an 
hour and that in consequence of this exposure to cold her 
health was seriously injured. Other passengers, she said, had 
been taken on by a special train, but this had not come to 
her knowledge. The defendants admitted that three men, who 
had managed to force their way out of their compartments, 
had been taken on in the luggage van of another train. The 
claim was dismissed by the Court of Session, the Lord Justice- 
Clerk observing: ‘‘ Every traveller in winter has to take 
certain risks and here the risk was aggravated by a snowstorm. 
But the drift was cleared away after about an hour’s delay. 
I do not see that there was any duty on the railway company, 
on account of this short detention, to treat the passengers 
exceptionally from what they would have done had the train 
continued running. It was no colder than in running between 
the stations and the efforts of the officials were directed to 
getting the line cleared so that passengers might get on as 
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quickly as possible. . . . I cannot see any fault averred against 
the railway company through its servants.” 

The inhabitants-at-large (now represented by the local 
highway authority) must remove snow from highways, for it 
constitutes an obstruction to the public, albeit a temporary 
one (Guardians of Amesbury v. Justices of Wilts (1883), 
10 0.B.D. 480). Under s. 26 of the Highways Act, 1835, any 
justice of the peace in any county in which the parish is 
situated can require the surveyor of the local authority to 
“any impediment or obstruction ’’ arising from 
In London a similar obligation is 


remove 
“accumulation of snow.”’ 
imposed on local sanitary authorities by s. 29 of the Public 
Health (London) Act, 1891, but it was held in Saunders v. 
Holborn District Board of Works 1895) 1 O.B. 64 that failure 
to perform this duty did not give a right of action to anyone 
who suffered damage in consequence thereof. The plaintiff 
had fallen as a result, it was alleged, of the defendants’ 
breach of statutory duty in failing to remove snow in one of 
the streets in their district. In dismissing an appeal from the 
county court, Mathew, J., said: “ In order to establish that 
a public body of this description is liable to an action for 
default in performing a duty imposed by a statute, it must be 
shown that the Legislature has used language indicating an 
intention that this liability shall be imposed. . Before the 
Act the public had no right of action. Why should it be 
supposed that the statute creates a new obligation ? ” 

A local authority is liable at common law, however, for 
failure to remove ice forming on a roadway as a result of a 
burst water main. In Manchester Corporation v. Markland 
1936] A.C. 360 the respondent sued the appellants under the 
Fatal Accidents Act, 1846, for damages in respect of the death 
of her husband. On the night of 11th February, 1935, the 
respondent’s husband descended from a tramear and whilst 
still holding the rail of the car was struck by a motor car. 
Macnaghten, J., found that a water main owned by the 
appellants had burst and a pool had formed on the surface 
of the road. A few hours before the accident a sudden 
and severe irost had frozen the pool and the motor car had 
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skidded on the ice. He found no want of care in the driver 
of the car and dismissed him from the action. On appeal 
the House of Lords, affirming the decision of the Court of 
Appeal, held the appellants negligent in that they did not 
know of the burst until three days after it had occurred and 
in not taking prompt steps to remedy the leak and thus prevent 
the road from being dangerous to traffic. 

When a road is known to be in an icy condition, drivers are 
under an obligation to drive very slowly, and if the roads are 
bad enough, to stop altogether (Laurie v. Raglan Building 
Co., Ltd. |1942) 1 K.B. 152). In daylight on a good broad 
road, the defendants’ ten-wheel lorry, heavily laden, was being 
driven over a surface highly dangerous from frozen snow, 
at 10 to 12 m.p.h. A queue of people were waiting at a bus 
stop on its nearside and the plaintiff’s husband crossed the 
road to join the queue. The lorry skidded, knocked down 
five people in the queue and killed the plaintiff’s husband 
after he had reached the pavement. Lord Greene, M.R., in 
the Court of Appeal, laid down the following principles as 
governing such cases: ‘“ The skid by itself is neutral. It 
may or may not be due to negligence [but] the 
evidence shows that the skid was due to negligence on the part 
of the driver. The road was in an extremely dangerous 
condition. It had snowed earlier in the day. Then it had 
frozen, and the surface of the road was like glass. Nevertheless 
this very heavy lorry was driven at a speed of ten to twelve 
miles an hour without any chains on its wheels. I am quite 
unable to accept the proposition that, when a road is in that 
condition, a lorry of this kind, loaded in the way in which it 
If roads 
are in such a condition that motor cars cannot safely proceed 
at all, it is the duty of the driver of the motor car to stop. 
If the roads are in such a condition that it is not safe to go 
at more than a foot’s pace, his duty is to proceed at a foot’s 
pace.- The evidence here shows clearly that the road was in 
such a condition that a prudent driver, even if he did not 
find it necessary to stop, would have proceeded at a very mucli 


was loaded, is entitled to proceed at such a speed. 


slower speed.” 


Gov 


ADVANCEMENT—WHAT IT MEANS 


THE nature of the powers whicli trustees have conferred upon 
them by the statutory provisions for advancement, or by 
express provisions in like language, is neither well understood 
nor adequately explained in the books to which the practitioner 
normally turns for guidance in matters such as this. The 
statutory power is contained in s. 32 of the Trustee Act, 1925, 
and unless expressly negatived it applies to all personalty 
settlements of which the trusts are constituted or created 
after 1925. (In the case of settlements created by will, the 
date on which the trusts are constituted or created for this 
purpose is the date of the testator’s death, not the date of 
the will: Re Taylor (1950), 94 Sot. J. 670.) Briefly, it 
empowers trustees at any time or times to pay or apply any 
capital money subject to the trust for the advancement or 
benefit, in such manner as they may in their absolute discretion 
think fit, of any person entitled to the capital of the trust 
property or any share thereof, whether absolutely or con- 
tingently or subject to a gift over, and whether in possession 
or remainder or reversion. Any exercise of this power is 
subject to three provisos : (a) the amount paid or applied for 
the benefit of any person must not exceed one-half of his share 
or interest ; (6) if the person advanced becomes indefeasibly 
entitled to a share, the amount advanced must be brought into 
account ; and (c) the consent of any person having a prior 


interest in the trust property must be obtained before an 
advancement can be made (the giving of such consent may 
operate to bring about a forfeiture of a protected life interest 

Re Stimpson’'s Trusts [1931] 2 Ch. 77). All 
may be, and frequently are, varied by express words to*meet 
the wishes of settlors, e.g., the statutory power 1s often mac 
to apply nowadays without the limitation as to the amount 
which may be paid or applied thereunder contained in 


these provi OS 


proviso (a). 

But the practical effect of the statutory power hinges on the 
words that I have italicised, and it is with the construction and 
effect of these words that I wish to deal to-day. This is a 
matter which concerns not only the statutory power, but most 
express powers also, since most of the suggested forms for al 
express power of advancement in the precedent books use thi 
words “ advancement or benefit ’’ either alone or in combina 
tion with other words, and these words are, therefore, the key 
words when it comes to advising trustees whether some 
particular payment or application of trust property comes 
within their powers or not. 

The way in which this highly important question is treated in 
the leading text-books on trusts is, as I have already said, at 
best not satisfactory : at worst, it is downright misleading. 
Thus, in Underhill’s Law of Trusts and Trustees (10th ed.), 
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the learned author, after referring to the statutory power, 
states (at p. 417) that “ the advance must not be merely to put 
money into the pockets of the person advanced, but must be 
for some definite purpose for his benefit.” The authorities 
given for this statement are Roper-Curzon v. Roper-Curzon 
(1871), L.R. 11 Eq. 452, and Re Halsted’s Will Trusts 1937 
2 All E.R. 570. A list of purposes held to have been beneficial 
under express powers is then appended, starting with the 
purchase of a commission in the army(!), and continuing with 
such purposes as the establishment of a child in business, and 
ending with the payment of debts which would otherwise be 
enforceable to the beneficiary’s detriment (Lowther v. Bentinck 
(1874), L.R. 19 eq. 166). 

Lewin on Trusts (14th ed.) is little better on this subject. 
It is there stated (at p. 328) that “ the term ‘ advancement ’ 
is properly referable to an early period of life, but is not 
confined to infancy except by an express direction in the 
power,” and that ‘advancement implies the provision of 
some permanent benefit or advantage in life for the person 
such as setting up a child in business or putting him 
into a profession or providing for him on marriage.’ True, 
a footnote to the latter statement contains a hint to what | 
conceive to be the true nature of the statutory power (‘‘ the 


advanced 


In an express power confer 
a wide discretion on the trustees: Lowther v. Bentinck ’’) ; 
bat the beneficial effect of even this hint is subsequently 
obscured by the footnote (on p. 331) to the express power 
that “* the advance must be for some definite purpose for the 
benefit of the person advanced ”’ and on the question what 
purposes fall within this description the reader is directed to 
the note on p. 328 to which I have already referred. 

Now, the 
connection with these statements of the law 1s that nowhere 
is it clearly stated that there is a difference between what is 


‘advancement or henefit’ 


words 


point which I wish to make, and to stress, in 


meant by “ advancement "' on the one hand and what is meant 
by “ benefit ”’ 
that an advance made under a power must confer some 
permanent advantage, and must not simply put money in the 
beneficiary's pocket, comes from the judgment of Lord Romilly 
in Roper-Curzon v. Roper-Curzon, supra, but the power in that 


on the other hand. The statement or condition 


case was a power to advance for placing or establishing a 


Landlord and Tenant Notebook 





FURNISHED PREMISES: 


SECURITY of tenure, as it is commonly called, is conferred 
on tenants and other occupiers of furnished premises by the 
Furnished Houses (Rent Control) Act, 1946, s. 5, and the 
Landlord and Tenant (Rent Control) Act, 1949,s.11. By the 
former, “If, after a contract to which this Act applies has 
the lessee or by the local 
authority (either originally or for reconsideration), a notice 


been referred to a tribunal by 


to quit the premises... is served by the lessor on the 
lessee at any time before the decision of the tribunal is given 
or within three months thereafter, the notice shall not take 
effect before the expiration of the said three months : 
Provided that the tribunal may, if they think fit, direct that 
a shorter period shall be substituted for the said three 
months . ” The meaning of the words ‘ take effect ”’ 
was discussed at some length in a special article which 
appeared in our issue of 9th December last, and which was 
referred to more recently by Streatfeild, J., in his judgment 
in Alexander v. Springate {1951} 1 T.L.R. 266. 


The defendant in that case was weekly tenant of the 
plaintiff of two rooms which must have been let to her with 
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beneficiary in any business, profession or employment, or 
otherwise for his advancement or preferment in the world. 
This case is no authority when the power is not merely a power 
to apply funds for a beneficiary's advancement, but a power to 
apply funds for his advancement or benefit. 

In Lowther v. Bentinck, supra, the power was a power to 
apply funds in or towards the preferment or advancement 
of a beneficiary or otherwise for his benefit as the trustees 
should in their discretion think fit. Sir George Jessel, M.R., 
refused to read the words “ or otherwise for his benefit ’’ as 
ejusdem generis with the preceding words “ preferment or 
advancement,’ and held that the trustees were entitled to 
apply funds under this power to pay the debts of the beneficiary, 
then thirty vears old. This case clearly showed that a powe1 
to apply funds for a person’s benefit is not restricted, as a 
power to apply funds for a person’s advancement is restricted, 
to purposes of permanent advantage and to advances in tli 
early years of the person advanced. 

A similar case is Re Halsted’s Will Trusts, supra, where thi 
power was a power to make advances “ for the purpose of 
establishing ‘the beneficiary! in business or otherwise for his 
benefit and advancement in life.’’ Farwell, J., read these 
words disjunctively, and held that this power allowed the 
trustees to advance funds for the purpose of enabling the 
beneficiary (then aged sixty-three) to make a settlement on 
his wife and children. 

It is clear from these cases that the word “ benefit ”” in 
a power of advancement, whether statutory or express, Is as 
wide as any expression which can be used in this context, 
and that its meaning will not in the ordinary case (and this 
applies particularly to the statutory power) be restricted by 
reason of its juxtaposition to and use in close conjunction with 
other expressions such as “‘ advancement.”’ A power to apply 
funds for the benefit of a person thus entitles trustees, as | 
see it, to do what a power to apply money for the advancement 
of a person does not, viz., put the money into his pockets, and 
this should be made clear in all the books that deal with thus 
subject. The utility of a power which, in effect, makes it 
possible to take funds out of settlement (and also, perhaps, 
out of a charge to death duties) needs no recommendation 
from me. 


Aas, 


SECURITY OF TENURE 
furniture or services. The plaintiff gave her notice to quit, 


referred the contract to the local rent 
plaintiff's solicitors then served 


whereupon she 
tribunal. Apparently the 
another notice to quit, on 7th July, expiring on 17th July 
or at the end of the week of her tenancy which should expire 
next, one week after the date of service. The tribunal gave 
its decision two days later. The plaintiff sued for possession 
on the footing that the notice served by her solicitors had 
determined the tenancy on 19th October, i.e., three months 
after 19th July, the date of the decision; the defence was 
that the section had in fact rendered the notice to quit 
completely null. 

One presumes that the original notice, which made the 
defendant reference-minded, was too vague or was otherwise 
unsatisfactory. It is not mentioned in the All England 
Report {1951} 1 All E.R. 351. One also presumes that the 
plaintiff did not ask for a reduction of the period of three 
months. The argument advanced for the defendant, that the 
words “‘ the notice shall not take effect before the expiration 
of the said three months "’ made the notice bad, did not appeal 








an 
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to the learned judge, who may have been urged to hold that a 
new notice not to expire before the three months was called 
for, but who held that the notice was recognised as good but 
its operation postponed. 

Very little criticism can be offered of this decision. The 
article in this journal to which Streatfeild, J., referred, arose 
out of difficulties experienced by the clerk to a tribunal 
who, being an ex-service man, had put it to our contributor 
that ‘“‘ take effect ’’ must indicate the beginning of a period, 
as it would in the case of leave, training, detention, or 
imprisonment. This, of course, overlooks the fact that a 
notice to guit is designed to terminate a relationship, not to 
modify it. And, as the learned judge observed, in the 
services ‘ one might inform a soldier that his demobilisation, 
that is to say the end of his service, was to take place with 
effect from next Wednesday, which meant that the notice 
as notice took effect next Wednesday.” One might add that 
if one wanted to find a contrast, reference could be made to 
the well-established “‘ as you were” order, which can have 
no counterpart in the law of landlord and tenant, as witness 
the many cases on the so-called waiver of notice to quit. 
“A landlord can no more waive his notice to quit than he 
can waive the effluxion of time” said Shearman, J., in 
Davies v. Bristow [1920) 3 K.B. 428. 

Nevertheless, attention may be directed to what may well 
be considered one peculiar feature of the case. The notice 
relied on contained general words, but it named 17th July, 
1950, as prima facie the date of expiration. That was a 
Monday. The tribunal having announced its decision on 
19th July, the plaintiff claimed that she became entitled to 
possession on 19th October. This was a Thursday ; and it 
would have been interesting to know what would have 
happened if the defendant, instead of or in addition to 
contending that the notice was a nullity, had pleaded that 
it could not take effect till the following Monday, 
ie., 23rd October. Tor the section does not say “‘ the notice 
shall take effect on the expiration of three months,’ etc. ; 
it says “‘ the notice shall not take effect before the expiration 
of the three months.’’ Nor is there any provision for 
ipportionment of the rent; and one wonders what, if 
anything, the defendant paid the plaintiff in respect of the 
period 16th-19th October. True, the learned judge held in 
terms that the notice effectively terminated the tenancy on 
19th October, but the point just suggested was not raised. 


SOLICITORS’ 


JOURNAL (Vol. 95} 103 


The judgment does, however, as reported in the Times Law 
Reports, contain a curious reference to the Landlord and 
Tenant (Rent Control) Act, 1949, s. 11, which must, I think, 
be an instance of per incuriam. I know that many tribunals 
are puzzled about the meaning and effect of that section, 
which runs: ‘ (1) Where a contract to which the Act of 1946 
applies has been referred to a tribunal under that Act, and 
the reference has not been withdrawn, the lessee may, at any 
time when a notice to quit has been served and the period at 
the end of which the notice takes effect (whether by virtue of 
the contract, of the Act of 1946 or of this section) has not 
expired, apply to the tribunal for the extension of that 
period ... ,”’ but if the learned judge is correctly reported 
as having said: “‘s. 11 of the Landlord and Tenant (Rent 
Control) Act, 1949, although it applies to unfurnished 
premises,’’ there was either some misapprehension or the 
‘it’’ must have represented the 1949 Act as a whole, 
unfurnished premises being indeed its main concern. The 
section was, in fact, referred to merely as atfording support 
for the view taken of s. 5 of the 1946 Act ; but what many 
tribunals appear to be wondering is whether its effect is to 
enable a tenant to seek security of tenure which would not 
otherwise be conferred. In my submission, the effect of 
Alexander v. Springate 1S to clarify the position, which is now 
as follows : 

By s. 5 of the 1946 Act, the “ lessee" Is give 
tenure, for a period of three months, subject to reduction 
by the tribunal, whether notice to quit is served before o1 
after reference. He is given this security without having 
to ask for it. By s. 11 (2) (d) of the 1949 Act, he has a right 
to apply for up to three months’ extension, and the applica 
tion can be made not only after reference but at any time 
during the period at the end of which the notice takes 
effect, including the period of an extension already conferred 
under either statute. Such an application might con 
ceivably be made to meet the case of a much-adjourned 
hearing, threatening not to produce a decision within thi 
automatic three months’ extension of the 1940 Act; but 
the main purpose is probably to enable the lessee to obtain 
a further extension, though he does have to ask for it. 
It may be noticed that while “ security of tenure” is an 

expression freely used in connection with this legislation, 


i) secu ILy ol 


there is no such security (as there is in the case of unfurnished 
protected tenancies or agricultural tenancies) when the 
contract of letting is for a fixed term or period. 


HERE AND THERE 


PERIOD PIECE 
So far, from the point of view of human interest, this has been 
an exceptionally rewarding term in the High Court of Justice. 
After the contemporary drama of “ Love in the Surgery ” 
in the Chancery Division, the list-watching public have been 
entertained in the Probate and Divorce Division by a Victorian 
period piece of such flawless perfection as to make the 
playwright and the novelist despair. Perhaps a combination 
of Pinero, Dornford Yates and Osbert Sitwell might be able 
to handle the richly lavish ingredients of the Fitzwilliam 
case with something like adequate justice. Say what you 
will, the world of technicians, economists, Government 
officials, open-cast coal miners and commissars into which 
we have moved seems, even at its highest levels, incomparably 
drab beside it, and is likely to bequeath to future generations 
a memory just about as glamorous as Cromwell’s government 
by major-generals. How fast has living memory passed 
into history! If to recapture the flavour, the background 
of the case, one scans the pages of Punch in the ‘nineties, 
it seems as remote in thought and action as the dear dead 


days of Queen Anne herself. The naughty boy of the family 
in which moustaches were not allowed, who took to wearing 
them and was sent round the world for his good; the 
Cambridge undergraduate who ran up £1,000 worth of debts 
but comforted himself with the reflection that at home there 
were twenty to thirty gardeners and thirty to forty horses, 
so he rather imagined that his father had money —out of 
another world, aren’t they ? 


METRICAL MARRIAGE LAW 


SINCE the validity or otherwise of the marriage alleged turns 
on the unfamiliar technique of tying a Scottish connubial 
knot, the advice of counsel learned in the law as administered 
in the Parliament House has been enlisted to ensure that the 
mind of Pilcher, J., shall be pulled evenly and with equal 
force in both directions. As I write, Mr. C. J. D. Shaw, one of 
the younger leaders (or, as they say in Scotland, seniors) 
has delivered his expert opinion on behalf of the claimant 
and. been cross-examined thereon, and it remains for Mr. R. P. 
Morison, K.C., to do as much for the other side. He is also 
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a member of the English Bar, to which he was called in 1940 
by Gray’s Inn, where his father, Lord Morison, a judge of the 
Court of Session, was a Bencher. Some time before the case 
is over someone will surely have quoted ‘“‘ The Tourist’s 
Matrimonial Guide to Scotland,” by Lord Neaves, a judge 
of the Court of Session in Victorian times, a middle-weight 
perhaps as a lawyer, but a wit of the first order. Very neatly 
and in a few lines he sums up all that any expert could tell you 
about the shorter cuts to the married state in Scotland : 


" Suppose the man only had spoken, 
The woman just given a nod. 

They're spliced by the very same token 
Till one of them’s under the sod. 

Though words would be bolder and blunte: 
The want of therm isn’t a flaw, 

Kor ‘ nutu signisque loquuntur ’ 


Is good Consistorial law. 


If people are drunk or delirious 
The marriage, of course, will be bad, 
Or if they ‘re not sober or serious 
but acting a part or charade ; 
It’s bad if it’s only a cover 
lor cloaking a scandal or sin, 
Or talking a landlady ove 
Po let the folks lodge at her inn.”’ 


fact, have a long-standing 
as 1899, 


[hese verses, as a matter of 
status in our own High Court, going back as far 
In that year Gorell Barnes, J., was trying a nullity case in 
which the crucial point was the validity or non-validity of a 
previous Scottish marriage alleged to have been contracted 
by the husband, who was resisting the suit. Sir Edward 
Marshall Hall, who appeared for him, put Lord Neaves’s 
verses in cross-examination to the expert on the other side, 
who was bound to admit that they accurately summarised 
the law, and eventually the court held that the case came 
within the last-mentioned exception. 
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DRAMATIC REVIVAL 
WHEN every bank and every other business house has its 
dramatic society, its musical circle, its this, its that, 1t would 
be strange if the versatile and cultivated practitioners of tli 
law should alone be insensible (in their corporate capacity) 
to the arts, particularly as there clings about the Inns a 
not altogether mythical aura of romance-cum-Bohemia, 
partaking as much of life and letters as of the law. [or a 
long time it has been a matter of individual hazard, but it 
would be exceedingly appropriate if the recent performance 
of Twelfth Night, in Middle Temple Hall, attended by 
Her Majesty the Queen and Princess Margaret, should mark 
the start of a return of the old dramatic traditions of the 
learned societies. In the sixteenth and seventeenth centuries, 
when masques and revels attained a peak of virtuosity and 
proluseness that might have abashed the late Sir Charles 
Cochran, it was with the constant encouragement and 
patronage ol the Royal House. It cannot be very long before 
the two Princesses follow the example of Her Majesty (who 
has shown so much kindness to the Middle Temple) and 
carry on a now well-established custom in becoming Bencliers 
other of the Inns, and there is no knowing what 
revivals we might see then. Both Princesses (but particularly, 
I think, Princess Margaret) have shown a marked interest 
in the workings of the law and in visits to the courts. As for 


ot on 


the other Inns, Lincoln’s Inn has for some time been quietly 
laving the foundation of a musical tradition with a succession 
of concerts in its Hall. (Towards the end of this month the 


London Orpheus Choir will be performing there.) The notion 
of a remarriage of the arts with the law is “ ripe for develop- 
ment "’ (and not just because it might help the Festival to 
more dollars). When the rebuilding of Gray’s Inn 
Hall is complete (and that ought to be by Michaelmas Term) 
there might well be some startling developments in that 
direction. With its reputation for liveliness, friendliness 
and self-help, even when half its buildings lay in ruins, it 
would certainly not be beyond the members to found their 
own dramatic society and produce (why not ?) The Comed 
of Errors, which saw its first production in their Hall on 
28th December, 1594. We shall see. 


earn some 
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REVIEWS 


Jackson and Gosset on Investigation of Title. Sixth 
Edition. By E. H. Bopkin, B.A., of Lincoln's Inn, Barrister- 
at-Law. London: Stevens & Sons, Ltd. 1950. 50s. net. 


This book contains a great deal of information useful to a 
conveyancer. Its main characteristic is the alphabetical 
arrangement of the subject-matter which, in general, enables 
a point to be looked up quickly. The present edition contains 
new sections on the Kent Restrictions Acts, Preliminary 
Enquiries, and Town Planning Control. Although necessarily 
condensed, these sections are accurate and helpful. The 
only criticism the writer has to make is that the section on 
Town Planning Control does not go far enough in discussing 
the effect of planning law on conveyancing practice. For 
instance, the preface states that “the question has been 
mooted as to whether the ‘ permitted use’ under |the 1947 
Act} is a matter of title, and even whether a solicitor acting 
for a purchaser is responsible for ascertaining the position 
in regard to it.”” Although the editor writes that restrictions 
on user are of importance, and explains those restrictions, 
the reviewer is not able to find any discussion as to whether 
use should be treated as a matter of title, and there is no 
reference in the sections on Conditions of Sale and Con- 
veyances to the forms now frequently used in connection 
with planning restrictions and development charges. 

The editor refers, quite rightly, to the recent unprecedented 
volume of legislation. It is suggested that, for this reason, 
it is important to be able to discover readily the date on which 
the law is stated. There is no indication of this and the 
preface is merely dated ‘ 1950."’ Although the date of 


publication viven as 1950 it is thought that the edition 
did not appear until 1951. No statute passed in 1950 is 
mentioned and the Addenda merely refer briefly to the 
Finance Bill, 1950, Thus, for example, in the section on 
Town Planning Control, the General Development Order 
which came into operation on 22nd May, 1950, the Use 
Classes Order which came into operation on 21st July, 1950, 
and the Development Charge Exemptions Regulations which 
were made on 11th July, 1950, are not mentioned, and the 
Courts (Emergency Powers) Act, 1943, is treated as still in 
force. Prompt publication is a most difficult matter at the 
present time, but it must be recorded that this edition has 
suffered materially from the delay. 


Paterson’s Licensing Acts with Forms. 59th Edition. by 
lk, Morton Situ, Bb.A., Solicitor, Clerk to the Justices 
for the City and County of Newcastle-upon-Tyne. 1951. 
London : Butterworth & Co. (Publishers), Ltd. 47s. 6d. net. 
This book needs no introduction and is indispensable t« 

the practitioner who has much to do with the “ intoxicating 
liquor laws.’’ The title page, however, shows that Paterson 
covers an even wider field, for it deals, in addition, with the 
law relating to clubs, theatres, cinemas, music and dancing, 
racecourse and billiards licences, compensation, contracts of 
sale of licensed premises, and rates and taxes on licensed 
property. The preface mentions as well the liability of inn- 
keepers for loss of guests’ property and “‘ special reasons 
for non-disqualification for the offence of being drunk in 
charge of a car. 
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Acts of Parliament passed and statutory instruments made 
since the 58th edition are noted in the preface and incor- 
porated in the text, besides, of course, such decisions as 
there have been. The first 200 pages are devoted, as usual, 
to a lucid exposition of the subjects of the book, and the 
relevant Acts of Parliament are then set out, with copious 
and illuminating notes. In these days when protests are 
often made about the “ torrent of legislation,’’ it is pleasant 
to see the editor’s comment that the Statute Law Revision 
Act, 1950, has helped to reduce the bulk of the statute book. 

The case of Corkery v. Carpenter (1950), 94 Sot. J. 488 
(declaring a bicycle to be a carriage within the meaning of the 
Licensing Act, 1872) will no doubt appear in the next edition. 

In conclusion, one can only say that the 59th edition 
is fully up to the standard of the previous editions and (speaking 
with an Irish accent) that higher praise is possibly impossible. 


Settlements and Income Tax. By \. F°. Bromice, Certitied 
Accountant. 1950. London: Taxation Publishing Co., Ltd. 
15s. net. 

In a new book of 140 pages including tables and index the 
author aims to set down the existing law on a subject of lively 
importance “in a co-ordinated form and as concisely as 
possible.’’ The relevant provisions of the Finance Acts of 
1922, 1936, 1938 and 1946 do, indeed, require some external 
endeavour for their co-ordination, and the fact that the author 
has had occasion to refer, sometimes at length, to no fewer 
than sixty cases in the course of his treatise is some measure 
of the pains he has been at to achieve his object. The virtue 
of conciseness is attained principally by a chapter in which the 
various statutory provisions and the decisions on them are 
tabulated in summary form ; this is clear to the eye notwith- 
standing the necessity to treat an entire opening of the book 
as a single page for the purposes of this chapter. 

The author is lucky in one respect. His text on s. 40 (3) 
treats the King’s Bench decision in Poéit’s Exors. v. CIR. as 
sood law, though footnotes do refer to its reversal in the 
Court of Appeal. But the House of Lords has now substantially 
ratified his original epitomes of the effect of the case. 


“ Taxation” Manual; Income Tax and Sur-Tax Law and 
Practice. Sixth Edition. Compiled by Barristers and 
Experts under the Direction of RONALD STAPLES. 1950. 
London: Taxation Publishing Co., Ltd. 15s. net. 

It is perhaps with mixed feelings of anticipation that a 
lawyer delves into a book described on the title page as 
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‘compiled by barristers and experts under the direction of ” 
the editor of a well-known weekly journal on taxation subjects 
Is not a barrister an expert on legal matters? And are we 
not taxed strictly according to the law? But 
remembers that the subject-matter is the most highly technical 
of all taxes, and when he finds that in addition to a digest 
of the statutes and cases the book contains many helpful 
arithmetical examples, the reader may well forget his quibble 
in the light of the practical benefit of having so much useful 
matter so conveniently assembled by Mr. Staples and his 
team. The “experts” are presumably responsible for the 
practical examples and also for the notes on usages and 
informal procedure which constitute not the least commend 
able feature of the manual. Every book on this inexhaustible 
subject las its own speciality. If we say that we shall keep 
this by us particularly for its table of the current wear and 
tear allowances in various industries, we must not be taken 
as intending any slight to the comprehensiveness of the 
treatment of the whole subject. 


when he 


Trade Union Law. By N. A. B. Citrine, LL.B. (Lond.), 
Solicitor of the Supreme Court (Hons.), Legal Adviser to 
the Trades Union Congress. With a Foreword by the 
Right Hon. Lorp Jowirr, Lord High Chancellor, and an 
Introduction by the Right Hon. Sir HENRY SLEsserR, Kt., 
P.C. 1950. London: Stevens & Sons, Ltd. 45s. net. 


This book is well sponsored, and will doubtless establish 
itself as a standard work. It was originally intended as a 
fourth edition of Slesser and Baker on the same subject. 
The third edition of this appeared over twenty years ago, and 
extensive developments of the law in the meantime have 
necessitated the writing of an entirely new work. The Trade 
Disputes and Trade Unions Act, 1946, repealed the Trade 
Disputes Act, 1926, which had long been a source of grievance 
among trade union leaders. The decision in Crofter Hand 
Woven Harris Tweed Co. v. Veitch [1942| A.C. 435 resolved 
many doubts left by Allen v. Flood [1898] A.C. 1, Quinn v. 
Leathem {1901} A.C. 495, and Sorrell v. Smuth [1925] A.C. 700. 
Unofficial strikes are often in the news, but they have 
apparently not yet been the subject of a judicial decision or 
statutory provision. By the time the second edition appears, 
material may be available to enable space to be devoted to 
this important topic. Trade union membership is now 
8,000,000, and the subject-matter of this volume therefore 
affects a large proportion of the population. Non-legal 
readers will find that the book is written in a lucid and 
attractive style, and that comprehensiom of its contents Is 
assisted by variations in the type. 


SOCIETIES 


\t the annual meeting of the MERTHYR AND ABERDARE LAW 
SOCIETY on the Ist February, Mr. J. Lloyd Atkins (Coroner for 
Merthyr Tydfil) was installed by His Hon. Judge O. Temple 
Morris, IX.C., as president in succession to Mr. Taliesin Griffiths. 
Mr. B. Hamilton was installed as vice-president, and the hon. 
treasurer and hon. secretary, Mr. Taliesin Griffiths and Mr. W. J. 
Canton, D.L., LL.B., were re-elected for the twentieth year. 
The annual luncheon on the same date was attended by the 
Registrar of Cardiff District Registry of the High Court, 
Mr. Llewellyn Francis, J.P?., and Mr. ‘T. Marchant Harries, 
Registrar of the County Courts at Merthyr, Aberdare and Ponty- 
pridd. The deputy mayor of Merthyr Tydfil and other repre- 
sentatives of local government and of the local magistrates 
were also present. 


\t the monthly meeting of the Board of Directors of the 
SOLICITORS’ BENEVOLENT ASSOCIATION held on the 7th February, 
1951, sixty solicitors were admitted to membership of the 
Association, bringing the total membership up to 7,610. A 


sum of £2,578 8s. was distributed in relief to twenty-cight bene 
ficiaries ; £310 of this sum was in respect of special grants for 
convalescence, clothing, etc. The beneficiaries included the 
widow of a solicitor who died in 1896 at the age of twenty-eight ; 
the widow was left unprovided for but managed to maintain 
herself by teaching until 1934, when her health broke down 
Now aged 84 and crippled with rheumatism, she is able, with the 
Association’s continued help, to spend the declining years of 
her life with friends in their country home. Her grants to date 
total nearly £800. 

Applications for assistance, from dependants of members of 
the Association and of non-members, continue to come in in 
increasing numbers, and every effort is being made by the 
President of The Law Society, the directors and members of the 
Association to enlist the support of those solicitors who have 
not yet joined their own professional benevolent association 
The minimum annual subscription is £1 1s.; life membership 
subscription £10 10s. 

For further information please write to the Secretary at 
12 Clifford’s Inn, Fleet Street, London, E.C.4. 





Mr. Francis Lewis, solicitor, of Oxford, is leaving England to 
live in the West Indies. 


Mr. T. P. Wiltshire, solicitor, recently addressed Yarmouth 
Rotary Club on the Legal Aid Scheme. 
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NOTES OF CASES 


COURT OF APPEAL 
ASSIGNMENT WITHOUT LANDLORDS’ LEAVE: 
OF ASSIGNEE 
Regional Properties, Ltd. v. Frankenschwerth and Another 
Evershed, M.R., Singleton, L.J., and Danckwerts, J. 
5th December, 1950 


RIGHTS 


Appeal from Lambeth County Court. 


The tirst defendant was the tenant of a dwelling-house within 
the Rent Restrictions Acts. The monthly tenancy agreement 
contained no provision against assignment by the tenant without 
the landlords’ leave. The landlords gave the tenant a month’s 
notice to quit. Three days before its expiry, he notified them 
that he had assigned the tenancy to the second defendant, who 


had for over two years been his sub-tenant. The tenant did 
that out of consideration for the sub-tenant to enable him to 
hold over as a statutory tenant. The landlords claimed posses 


sion against both defendants, relving on Sched. I to the Rent, etc., 
Act, 1933, which provides, so far as material, ““ A court shall... 
have power to make... without 
proof of suitable alternative accommodation, when the court 
considers it reasonable so to do, if... (d) the tenant without the 
consent of the landlord has at any time after 3lst July, 1933, 
assigned or sublet the whole of the dwelling-house ...” The 
county court judge made an order for possession, awarding the 
landlords 42 damages for breach of the tenant’s covenant to 
deliver up possession, 

JeVERSHED, M.R., said that it was argued for the assignee that 
‘tenant ’’ in para. (@) meant only a statutory tenant and that, 
in any event, if the words applied to a contractual tenant, then 
the words ‘“‘ without the consent of the landlord ”’ applied only 
when the landlord’s consent to assign was required by the ¢ ontract 
of tenancy. He (his lordship), however, thought that the 
words meant what they said, and that “tenant ’’ must be 
taken to mean ‘ contractual tenant ’’; for it had been decided 
before 1933 that a statutory tenancy was not capable of assign 
ment. Jurther, he could not accept the view advanced as to the 
qualification to be put upon the words “ without the consent 
of the landlord.” The paragraph meant what it said, and 

the consent of the landlord’? meant the consent actually given 
to the particular tenant, irrespective of what the lease provided. 
The county court judge was right in making an order for posses- 
sion, The assignee’s appeal failed ; but the appeal by the tenant 
must be allowed so far as judgment was given for {2 damages, 
for the landlords were recovering all they wanted against the 
assignee and there was no ground for giving nominal damages 


an ordei ... for... possession... 


against the tenant. 

SINGLETON, L.J., and DANCKWERTs, 
accordingly. 

APPEARANCES: L. Pearl (Godfrey Davis & Foster) (tenant) ; 
H. Lester (Alfred Bieber & Bieber); Alan Cam phe ll (Theodore 
Goddard &® Co.). 


[Reported by R. C. Cataurn, Esq., Barister at-Law.} 


Judgment 


J., agreed. 


RENT RESTRICTION: PREMIUM PAYABLE BY 
INSTALMENTS 
Regor Estates, Ltd. v. Wright 


Cohen and Denning, L.JJ., and Danckwerts, J. 
Sth December, 1950 

Appeal from Kingston-on-Thames County Court. 

The plaintiff landlords, by a written lease in 1945, granted the 
defendant tenant a fourteen-year lease of a flat within the 
Rent Restrictions Acts, a condition of the grant being a covenant 
by the tenant to pay a premium payable as to £60 on the execution 
of the lease, and as to the balance by cleven annual instalments 
of £30. There was a proviso for forfeiture for breach of any 
covenant in the lease. The demand for a premium was lawful 
in 1948, but s. 2 (1) of the Landlord and Tenant (Rent Control) 
Act, 1949, made it illegal after 25th March, 1949, to require the 
payment of any premium as the condition of the grant, renewal 
or continuance of a tenancy. The landlords brought an action 
for the first instalment of £30, which the tenant had refused to 
pay, and the county court judge gave judgment in their favour. 
The tenant appealed. 

CouHEN, L.J., said that in his opinion the provision for payment 


of a premium was a personal obligation on the tenant, and 


did not run with the land. It was argued for her that the proviso 
for re-entry in the lease applied to a breach of the covenant 
to pay the yearly premium. Even if the proviso did apply to 
breach of the covenant to pay the premium by instalments, 
that remained a personal obligation (see Hill v. Booth |1930 

K.B. 381). The court was not confined by the terms of the 
document ; it must see whether its terms were within the mischief 
which s. 2 (1) of the Act of 1949 was designed to prevent. He 
had come to the conclusion that there was no intention to avoid 
the Acts but merely a desire to obtain a premium at a time when 
it was lawful to do so in the case of leases for fourteen years or 


more. The more difficult question was whether the demand 
for the first instalment, due on 11th November, 1949, was an 
infringement of s. 2 (1) as being the requirement of a premium 
as a condition of the continuance of the tenancy. But the 


landlords had in no way threatened to exercise their right of 
re-entry under the proviso: there was no threat to discontinu 
the lease unless a premium were paid: it was merely an attempt 
to enforce a personal covenant which was not a prohibited one 
at the time it was made. The request for payment of th« 
instalment was not a condition of the continuance of the tenancy 
but merely a request to the defendant to perform a promis« 
already made. The appeal failed. 

DENNING, L.J., and DANcKWeEnRtTs, J., 
dismissed. 

APPEARANCES: L. Pearl and J]. W. Wellwood (Partridg 
Moss & Co., Twickenham); G. Avgherinos (Theodore Goddard 
and Co 


agreed. Appeal 


[Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
PUBLIC-HOUSE: THEFT OF CUSTOMER’S 
MOTOR-CYCLE 
Tinsley v. Dudley 
K:vershed, M.R., Jenkins, L.J., and Danckwerts, J. 
12th December, 1950 

Appeal trom Whitchurch County Court. 
The plaintiff, on arriving at a public-house, which was not 


an inn within the meaning of the Innkeepers’ Liability Act, 1563 
in that it had no accommodation for lodgers, left his motor 


bicycle in a yard next to the inn, The yard was approached 
through doors on which were painted the words, ‘‘ Covered Yard and 
Garage.’’ He never informed the defendant, the licensee of the 


public-house, that he had place d the machine there ; nor was the 
licensee ever aware of its presence. Having deposited the 
machine, the plaintiff went into the public-house for liquid 
refreshment, On emerging some time later he found the 
machine missing. It had in fact been stolen and was never recovered. 
The plaintiff sued the licensee for the value of the machine as 
damages, and the county court judge gave judgment in his favour 
holding that the relationship of the plaintiff to the defendant 
while he was at the inn was that of invitee and invitor, that 
consequently the machine was to that extent in the licensee’s 
keeping, and that, as he had failed to take proper care of it, he 
was liable for its loss. The licensee appealed. 

EVERSHED, M.R., said that it did not, as the county court 
judge had thought, follow from the existence of the relationship 
of invitor and invitee between the defendant and the plaintiff, 
which no doubt existed, that there was any delivery of the motor 
cycle into the custody of the defendant. There was no authority 
for the proposition that an invitee had quoad his belongings any 
higher right against an invitor than had a licensee against a 
licensor, since an invitor’s duty was to prevent damage to the 
in vitee’s person rather than to his goods, save to the extent that 
such material damage was purely ancillary to personal injury. 
The defendant licensee could only be made liable for the plaintift’s 
loss if there had been some bailment of the machine. There 
had, however, been no such bailment here, since the defendant 
was not even aware of the presence of the machine in his yard 
for he kept no agent in charge of the yard, and the yard 
was left open to all and sundry. In those circumstances th 
writing on the door to the yard could not operate to constitut: 
an invitation from which a _ bailment could be inferred 
Accordingly the defendant was not liable for the plaintiff's loss 
and the appeal should be allowed. 

Jenkins, L.J., agreeing, said that there was no warrant on 
the authorities for holding that an invitor, where the invitation 
extended to the goods as well as the person of the invitee, thereby 
by implication of law assumed a liability to protect the invitee 
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and his goods, not merely from physical dangers arising from 
defects in the premises, but from the risk of goods being stolen 
by some third party. The facts here fell far short of what 
could be held to constitute an actual or constructive delivery of 
the motor-cycle into the defendant’s charge. Were it otherwise 
a very heavy obligation would be placed on licensees of public- 
houses in such circumstances. It would be wrong to infer 
such an obligation from a mere general invitation to customers 
of an hotel to leave their vehicles in its yard, with nothing over 
and above that amounting to a delivery of the vehicle into the 
hotel-keeper’s charge or toa representation by him that it would 
be safely kept. 

DANCKWERTs, J., agreed, 

The following cases, among others, were referred to: Ultzen v. 
Nicols [1894] 1 O.B. 92; Scarborough v. Cosgrove {1905} 2 K.B. 
805 ; and Ashby v. Tolhurst [1937] 2 K.B. 242. Appeal allowed. 

APPEARANCES; Stephen Chapman (Nash, Field & Co., for 
Garnett & Culey, Crewe); N. Bridge (Jaques & Co., for Cyril 
Jones, Son & Williams, Wrexham). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.} 


RENT RESTRICTION : TENANT’S “ WIDOW ” 
Tinkham v. Perry 

Evershed, M.R., Lord Radcliffe and Singleton, L. J. 
18th December, 1950 


Appeal from Newton Abbot County Court. 


The statutory tenant of a house was married, but separated 
from his wife. Since September, 1948, the defendant had been 
living with him as his wife. In June, 1949, she gave birth to a 
child, of which the tenant was the father. On 24th August, 
1950, the tenant died, and on 28th August, the plaintiff landlord 
gave the defendant notice to quit. She refused to leave the 
flat. On 4th September she gave birth to another child. The 
defendant claimed to be entitled to remain in possession under 
s. 12 (1) (g) of the Rent, etc., Act, 1920, but the county court 
judge held the subsection inapplicable, and made an order for 
possession. The defendant appealed, contending that the 
statutory tenant had died leaving no widow residing with him 
and that she (the defendant) was a member of his family residing 
with him at the time of his death within the meaning of s. 12 (1) (g). 
The tenant’s lawful wife was alive at the time of his death, but 
was not then residing with him. By s. 12 (1): (zg) the 
expression . . . tenant includes the widow of a tenant who was 
residing with him at the time of his death, or, where a tenant 
leaves no widow or is a woman, such member of the tenant’s 
family so residing as aforesaid as may be decided in the 
county court.” 

EVERSHED, M.R., said that he found it impossible to hold 
that the word “ widow ’”’ must be limited to a widow actually 
residing with the tenant at the time of his death. ‘That being 
so, the paragraph had no application to the present case, and 
the appeal must fail. It was unnecessary to decide the further 
point, but he must not be taken to hold that a woman living with 
a tenant in circumstances such as these could be described as a 
member of the tenant’s family. The other members of the court 
agreed that the appeal should be dismissed. 

APPEARANCES: L. A. Blundell (Baileys, Shaw 
Tozers, Dawlish); A. WW. Wisch (Taylor, Jelf & Co., 
S. P. Pope, Exeter). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


& Gillett, for 
for iP and 


WILL: REFERENTIAL TRUSTS: BENEFICIARY, IF 
PREDECEASING, TO BE ‘TREATED AS SURVIVING : 
EFFECT OF REVOCATORY CLAUSE 
In re Wray, deceased; Wray v. Wray 
Sir Raymond Evershed, M.R., Jenkins and Hodson, L.J J. 
19th January, 1951 

Appeal from Vaisey, J. 

By her will, dated 18th April, 1945, the testatrix appointed 
her brother, X, and Y (who was X’s wife) executors and gave 
her residuary estate to X absolutely ; she further directed that 
if he predeceased her, the residue should be dealt with as if he 
had survived her and be transferred and paid to his personal 
representatives “‘ and form part of his estate and be treated as 
direeted by his will.’’ By his will, dated 20th December, 1945, 
X gave his wife, Y, a life interest in his residuary estate and 
directed that after her death the residue should be divided 
between his four children of a former marriage. On 12th November, 
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1948, the testatrix made a codicil, in cl. + of which she provided 

“ T revoke the appointment of |Y! in cl. 2 of my will as executrix 
and direct that my said will shall take effect as if her name 
was omitted from my will and as if she were dead.” X died 
on Sth December, 1948, and the testatrix on 27th January, 1949 
Vaisey, J., held that Y took no life interest and that the residuary 
estate of the testatrix was held upon trust for the four children 


of X. 


Sir RAyMOoND EvERSHED, M.R., said that Jn ve Perciva 
IS88), 59 L.T. 21, and In ve Freeman {1910! 1 Ch. 681, showed 
that the court tended, when considering revocatory clauses of 
the kind contained in cl. 4 of the testatrix’s codicil, not to b 
too strict in trying to give full effect to all the words used 


Bearing in mind that tendency, he (the learned judge) was 
satisfied that cl. 4 was not intended to have any effect upon 
the referential trusts. Accordingly Y was entitled to a lit 
interest under the will of the testatrix, although it had to bi 
construed as if she were dead. That apparent anomaly ove! 
looked the technicality in In ve Cousen’s Will Trusts 
Ch. In the events which happened, the estate of the 
testatrix went to X’s estate and Y took an interest in strictness 
under the will of the testatrix by reason of the fact that she was 
the life-tenant under X’s will and not because she was given 
any lite tenancy in terms under the will of the testatrix. 
Jenkins and Hopson, L.JJ., concurred. Appeal allowed. 


1937 


4383. 


APPEARANCES: John Pennycuick, K.C., and Bb. I. Mend 
(Russell, Jones & Walker, for Pearlman & Rosen, Hull) ; 
D. H. McMutllei Geoffrey Cross, W.C., and Raymond Waltoi 


Smith & Hudson). 


{Reported by Ciive M. ScumitrHorr, Esq., Barrister-at-Law.)} 


CHANCERY DIVISION 


WILL: DAUGHTERS ENTITLED TO PURCHASE HOUSE: 
VALUATION: ESTATE DUTY VALUE: CONCESSION 
CASE 


In re Dowse, deceased ; Dowse v. Dowse 
Vaisey, J. 7th December, 1950 

Adjourned summons. 

By a will, dated 23rd September, 1927, the testatrix directed 
that if any one or more of her three daughters offered to purchas« 
her house, then it shall be them ... at the 
value placed upon the same at my death for estate duty purpos« 
or at a price to be agreed upon by my trustees.”” The testatrix 
died on 2nd October, 1949, and two of her daughters who wer 


sold to 


living at that house exercised the option to purchase. Two 
alternative values were given for estate duty purposes, viz., £1,400, 
which was the estimated market value of the house at the date 
of death, on the basis of a sale with vacant possession, and 


hance 


£1,000 on the basis that the concession givea by the C Hon 
of the Exchequer in a statement made in the House of Commons 
on 18th May, 1944, applied ; the concession was made in favout 
of near relatives of the deceased ordinarily resident with him 
at the date of death, who intended to remain in the house and 
had no other place of residence available ; sment was 
then to disregard vacant possession value but was subject to 
review where the house was sold or let within a reasonable period 
e.g., two years after the death. Estate duty was, in fact, paid 
on the concession value, subject to review of the assessment 
if one or more of the daughters were to sell the house at a higher 
figure than the concession value, and the two daughters who 


the ass¢ 


purchased it remained in possession. The third daughte1 
objected to the sale at the reduced value. 

Vaisrey, J., said that the concession had been acted on. The 
Estate Duty Office, treating this as a “ concession ’’ case, had 


valued the property at £1,000, and there was no need to mak« 


an alternative assessment. The house had to be valued 
according to all circumstances of the case, including the fact 
that the beneficiaries were living there. The first two daughters 
were, therefore, entitled, in the exercise of their option, to call 


for a conveyance of the house on payment of the sum of £1,000, 
subject to a charge and covenant for securing payment to thi 
trustees of the will of such sum as would represent the exc« 
(if any) of the value which might thereafter be placed for estat 
duty purposes upon the property over the sum of £1,000. 
APPEARANCES: FR, O. Wilberforce and G. C. D. S. Dunba 
(Bird « Bird, for Fawcett & Faber, Stockton-on-Tee 
G. D. Johnston (Batchelor, Fry, Coulson & Burder). 


[Reported by Ciive M. Scumirruorr, Esq., Barrister-at-Law.]} 
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CHARITIES: CY-PRES SCHEME: APPEARANCE BY 
COUNSEL: PRACTICE 
In re Daysh, deceased ; Dale v. Duke of Richmond and Gordon 
Wynn Parry, 


\djourned summons. 


J. 7th December, 1950 


By her will, the testatrix made a gift to ‘“‘ The Crippled 
Soldiers’ Relief Institution in England,’’ and the court was asked 
to determine whether the gift passe d to one of the five defendant 
charitable bodies, or whether it should be administered under a 
cv-pvés scheme, or whether it failed and passed to the next of kin. 
The first defendants made no claim to the gift, and did not appeat 
at the hearing but notified the executors’ solicitors that, if a 
scheme were ordered, they would claim a share therein. The 
third defendants appeared by counsel! but did not claim the gift 
and merely opposed the claims of the other defendants to the 
sift and argued in favour of a scheme in which they claimed a 
share. The second, fourth and fifth defendants appeared by 
counsel and claimed each the whole gift. The court decided 
that the fifth defendant, viz., the Star and Garter Home for 
Disabled Soldiers, Sailors and Airmen was entitled to the gift. 

As regards the question of costs, WYNN Parry, J., said that 
the action of the third defendants had caused unnecessary 
expense, and should be discouraged It ought to be known that 
a charity, which appeared in court on a summons such as the 
present and made no attempt to discharge the onus of proving 
that it was entitled to the gift, but merely attacked the claims 
of other charities and argued that it ought to share under a 
C\ pie scheme, ought, in general, to be deprived ot its costs. 
In the present Case, however, in view of a letter by the executors’ 
solicitors, which caused the impression that, if the third 
defendants appeared, their costs would be paid out of the estate, 
there would be the usual order that the costs of all parties, as 
between solicitor and client, should come out of the estate. 

APPEARANCES: Ky. G. Jupp (Wood, Sons & Dale); R. W. Goff, 
R. Rk. A. Walker, J. A. Brightman, W. I. Waite, Peter loste) 
(Petch & Co. Cunliffe « Aivy ; Witham & Co. ; Foster Spices 
and Floste Charles Russell & Co. ; Freshfields); Denys B, 
Buckley (lveasury Solic lor); Ir. L. lk:dwards (Joy son-Hick 
and Co.). 

[Reported by Crive M. Scumirruorr, Esq., Barrister-at-Law } 


FAMILY PROVISION: STATEMENT OF ‘'TESTATOR'’S 
REASONS FOR NOT MAKING FURTHER PROVISION : 
ADMISSIBILITY OF EVIDENCE 
In re Smallwood, deceased ; Smallwood v. Martins Bank, Ltd. 

Roxburgh, J. 


Adjourned summons. 


17th January, 1951 


The testator’s widow claimed further provision under th 
Inheritance (Family Provision) Act, 1938. The defendants, 
who were the executors and the testator’s children of the first 
marriage, tendered in evidence an affidavit by a son of the 
testator, in which the deponent stated certain verbal complaints 
made to him from time to time by the testator regarding the 
character and conduct of the plaintiff; these complaints were 
made before October, 1947, when the spouses separated, and 
had no reference to the testator’s testamentary intentions or 
to his will which was made in April, 1948. The Inheritance 
(amily Provision) Act, 1938, s. 1 (7), provides that the court 
shall have regard to the testator’s reasons for making the dis- 
positions in his will, and that ‘the court may accept such 
evidence of those reasons as it considers sufficient, including any 
statement in writing signed by the testator and dated.” 

ROXBURGH, J., said it seemed at first sight that the subsection 
was directed to statements by the testator of his reasons, and 
not to statements of facts which the court might hold to have 
constituted his reasons. That view, however, could not be 
reconciled with Jn ve Vrint {1940 Ch. 920, where the proof, 
a typed and unsigned proof of evidence, prepared by the testator’s 
solicitor on his instructions in connection with proceedings for 
maintenance brought by the plaintiff against the testator some 
years before, contained no express references to his testamentary 
intentions. Further, the statements set out in the affidavit 
could be admitted though thi y were not in writing (see Morton, J 
in In ve Pugh |1943) Ch. 387, and In ve Vrint, supra). Assuming, 
however, that the point was open, the words “ such evidence... 
as it considers sufficient in s. 1 (7) were as weak as anything 
could be, and their generality could not be curtailed because they 
were said to “ include ’’ something. 
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APPEARANCES: A. L. Ungoed-Thomas, K.C. 
Cook (G } » Weldon, for Berry & Berry, Tunbridge Wells 


Raymond Jennings, K.C., and B. S. Tatham, O. Lodge, M. J. 


Iibevy (fordai Lavington). 
Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


DEATH OF AGRICULTURAL TENANT: NOTICE TO QUIT 


SERVED ON EXECUTORS 
Harrowby (Earl) v. Snelson 
Cassels, iF Ist December, 1950 
Action tried by Cassels, J., at Stafford Assizes. 
The tenant of a farm having died intestate in December 
1948, the landlord some five weeks later sent to the farm a 
notice to quit expiring on 25th March, 1950, addressed to thi 


“executors of the late” tenant “ and all whom it may concern.” 
Che notice stated that it was given because the tenant had died 
within the p1 ling three months (s. 24 (2) (g) of the Agricultura] 


Holdings Act, 1948), Though the tenant’s estate provisionally 
vested in the President of the Probate Division by virtue of 
Administration of Estates Act, 1925, no notice to 
quit was sent to him or to the Treasury Solicitor. The defen- 
dants, the tenant’s widow and son, refused to vacate the farm, 


Y of th 


and the landlord brought this action for possession, 
Cur. adv, 1 ult. 
CaAsseELs, J., said that the landlord argued, relying on Sweeny v. 


Sweeny (1876), [r.R. 10 C.L. 375, at pp. 379, 382, that the defen- 
dants were either agents of the President with implied authority 


to receive such documents (Tanham v. Nicholson (1872), L.R.5 H.L. 
561), or, as exercising control over the tenant’s property, were 
executors de son tort. He further argued that the addressing 
of the notice to the ‘‘executors’’ did not invalidate it, for, 
according to Holdsworth’s History of English Law, 5th ed., 


vol. III, at p. 566, ‘ executor ’’ comprehended an administrator. 
In any event, the notice was correctly addressed as it in fact 
reached someone within the saving words, “ all whom it may 
concern.” It was to be observed that the grant of letters of 
administration to the widow was made before the notice of 
one year began to operate on 25th March, 1949. The defendants, 


relying on Smith v. Mather (1948) 2 K.B. 212, at p. 215; 92 
Sot. J. 231, and Fred Long & Sons, Ltd. v. Burgess (1949 
93 SoL. J. 631; 65 T.L.R. 606, contended that the proper pro 


cedure for determining the tenancy was to serve a notice to quit 
on the President. Inthe former case Bucknill, L.J., said: “if no 
grant of administration has been made, there is no person other 
than the President to whom a notice to quit can validly be given.” 
In his (Cassels, J.’s) opinion, the argument for the landlord should 
prevail. If the defendants were not to be liable to the landlord 
in respect of their occupation because the estate was vested in 
the President, it would mean that if a tenant died intestat 
the landlord was deprived of all rights over the property, thi 
President not being in possession of the premises and not respon 
sible for the rent. He accepted the argument that the defendant 
as occupying and managing the farm, if not trespassers, wer 
agents for the President,* and that consequently service of th 
notice on them was effective service on the President. The 
notice was therefore properly addressed. In fact the defendants 
had acted on it for, in November, 1949, they had paid two 
quarters’ rentinadvance. The landlord was entitled to possession. 
Judgment for the plaintiff. 

APPEARANCES: RR, E. Megarry and D. P. Draycott (Wallace- 
Copland & Co., Staftord) ; G. Kk. Mynett (Hand, Morgan & Co., 
Stafford). 

Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 
* Keporter’s Note: cf. Grey-Egerton v. Rutter, discussed, ante, 
p. 26. 
DIVISIONAL COURT 
ROAD TRAFFIC: TRADE PLATES: TOWING A CARAVAN 
Jelliff v. Harrington 
Lord Goddard, C.J., Humphreys and Devlin, JJ. 
22nd January, 1951 
Case stated by Great Yarmouth justices 


The defendant, a garage proprietor, carried on, in addition 
to his business of repairing and dealing in mechanically propelled 
vehicles, that of a repairer of and dealer in caravans. Having 


sold a caravan, he proceeded to tow it to the place of delivery 
under the contract of sale, using for that purpose a motor vehicle 


and W. G. H, 
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carrying trade number plates issued under his general trade 
licence. He was prosecuted for using the towing vehicle under 
his licence for a purpose not authorised under the licence by 
reg. 29D (3) of the Road Vehicles (Registration and Licensing) 
Regulations, 1949. The justices dismissed the information 
after reading a circular letter from the Ministry of Transport 
which expressed the view that the use in question of trade plates 
was lawful under the regulation. The prosecutor appealed. 
By reg. 29p of the Road Vehicles (Registration and Licensing) 
Regulations, 1949, “‘ (1) a general trade licence shall not be used 
upon any vehicle other than a vehicle . . . in the possession of the 
holder . . . in the course of his business as a . . . repairer of or 
dealer in mechanically propelled vehicles ... (4)... any... 
vehicle may be”’ used under a general trade licence ‘‘ with or 
without a trailer for any purpose connected with the business 
asa... repairer of or dealer in mechanically propelled vehicles.”’ 

Lorp GoppArRD, C.J., said that the sale and delivery of a 
caravan was not connected with the business of a repairer 
if or dealer in mechanically propelled vehicles. The use which 
the defendant was making of his trade number plates on the 
occasion in question was accordingly in contravention of reg. 29D. 
The business of repairing and dealing in caravans might be carried 


SURVEY OF 


HOUSE OF LORDS 
A. PROGRESS OF BILLS 
Read First Time :— 
Forestry Bill [H.L.] [6th February. 
To provide for the maintenance of reserves of growing trees in 
Great Britain and to regulate the felling of trees ; to amend the 
procedure applicable to compulsory purchase orders under the 
Forestry Act, 1945; and for purposes connected with the 
matters aforesaid. 
Island of Arran Piers Order Confirmation Bill [H.C.} 
[7th February. 
To confirm a Provisional Order under the Private Legislation 
‘Scotland) Act, 1936, relating to Island of Arran Piers. 
Rag Flock znd Other Filling Materials Bill [H.L.] . 
[8th February. 
To secure the use of clean filling materials in upholstered 
articles and other articles which are stuffed or lined, and for 
purposes connected therewith. 


Read Second Time :— 

Liverpool Extension Bill [H.L.] [7th February. 
Lloyd’s Bill [H.L.] [6th February. 
London County Council (Crystal Palace) Bill [H.L.] 

[7th February. 
Nottinghamshire County Council Bill [H.L.] [7th February. 
Oxford Motor Services Bill [H.L.} [6th February. 
Sunderland Corporation Bill [H.L.]} {6th February. 
Swindon Corporation Bill [H.L.] (6th February. 
Uttoxeter Urban District Council Bill [H.L.] [7th February. 


Read Third Time :— 
Festival of Britain (Sunday Opening) Bill [H.C.] 
[6th February. 
In Committee :— 


Local Government (Scotland) Bill [H.C.] [8th February. 


HOUSE OF COMMONS 
A. PROGRESS OF BILLS 
Read First Time :— 
Consolidated Fund Bill [H.C.] {7th February. 
To apply certain funds out of the Consolidated Fund to the 
service of the year ending on the thirty-first day of March, one 
thousand nine hundred and fifty-one. 
Overseas Resources Development Bill [H.C.] 
{8th February. 
To transfer to the Secretary of State responsibility for the 
Overseas Food Corporation ; to transfer to the Minister of Food 
certain rights of that Corporation in relation to the Queensland- 
British Food Corporation ; and for purposes connected with the 
Matters aforesaid. 
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on by some person not in business as a repairer of or dealer in 
mechanically propelled vehicles. In the case of a person carrying 
on both kinds of business reg. 29D was meant to confine the 
general trade licence to a use connected with that part of his 
business concerned with mechanically propelled vehicles. 

HUMPHREYS, J., agreed. 

DEVLIN, J., said that it was for the holder of a general trade 
licence to bring himself within reg. 29p (4). Thus, it was for 
the defendant to show that he carried on only the one business 
of dealing in and repairing mechanically propelled vehicles 
and that it was a part of that business that he should be towing 
the caravan. There being no finding to that effect, for the 
defendant had not called evidence on the matter but had been 
content to rely on the circular letter from the Ministry—and 
it being for him to bring himself within para, (4)—the proper 
course for the court was to allow the appeal and not to remit 
the case to the justices for a further finding on the matter so 
that the defendant could call evidence on it. Appeal allowed. 

APPEARANCES: T. F. Southall (Sharpe, Pritchard & Co., 
for the Town Clerk, Great Yarmouth); H. R. Boileau (Piesse & 
Sons, for Russell Steward & Stevens, Norwich). 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


Workmen’s Compensation (Supplementation) Bill [H.C.] 
{6th February. 
To provide for the payment of allowances out of the Industrial 
Injuries Fund with a view to supplementing workmen’s 
compensation where the accident happened before nineteen 
twenty-four, and for purposes connected therewith. 


Read Second Time :— 
Alkali, &c., Works Regulation (Scotland) Bill [H.C.] 
6th February. 
Common Informers Bill [H.C.] (9th February. 


In Committee :— 
Leasehold Property (Temporary Provisions) Bill [H.C.] 
(5th February. 
Livestock Rearing Bill [H.C.] [6th February. 
B. DEBATES 


When the Leasehold Property (Temporary Provisions) Bill was 
further considered in committee, the SOLICITOR-GENERAL moved 
an amendment to cl. 5 (Provision where long tenancy determined 
and sub-tenant, etc., in occupation) designed to remedy a defect 
in the wording of the clause as it stood. The general object of 
the clause was to deal with the situation brought about by the 
decision in Knightsbridge Estates Trust, Ltd,,v. Deeley (1950), 
94 Sor. J. 254. As the clause originally stood, its effect was 
that it operated only where the sub-tenant was the immediate 
tenant of the ground lessee. In its amended form it was 
intended to cope with the following situation. It was quite 
possible that the actual occupier who was in occupation of the 
premises might be the owner of the last of a chain of sub-terrancies 
and it might be that the sub-tenant holding immediately above 
that occupier might himself not be in possession or in occupation 
of any part of the property. As at present drafted, the occupiet 
who was last in the series of tenancies would not be protected. 
The amendment sought to bring it about that the last in the 
chain of tenancies, the lowest sub-tenant of all, if he was in 
occupation, would be protected notwithstanding that the tenant 
from whom he immediately held was not in possession of any 
part of the premises. Mr. MANNINGHAM-BULLER said this 
could be achieved in a much less cumbrous manner, but in view 
of the complicated natuie of the matter the Opposition would 
reserve their arguments to the Report stage. The amendment 
was then agreed to. 

An amendment was made to cl. 6 (Application of Pt. I to 
tenancies and sub-tenancies held on trust) consequential on a 
new clause to be moved later to give the landlord a right to 
exercise his right of forfeiture where after the date of expiry 
of a ground lease the tenant had assigned the whole or part ol 
the property. Obviously the new clause would operate only 
where there was an assignment of a beneficial interest, and it 
was therefore necessary to deal with the case where there was a 
legal assignment to give effect to a trust, but where either no 
beneficial interest passed or where the passing of the beneficial 
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interest was created not by the assignment, but, for example, by 
a death. One kind of case was an assignment where there was 
an. assent by personal representatives in favour of a legatee. 
Obviously they would not become the assignors about whom 
one was speaking. 

Mr. DEREK WALKER-SMITH moved an amendment to cl. 8 
intended to restrict the extension of tenancies to those cases in 
which the tenant had carried on business in the shop for at 
least three years before the expiry of his tenancy. 
Section 4 (1) of the Landlord and Tenant Act, 1927, prescribed 
a minimum period of five years before a tenant of business 
premises could claim a new lease or compensation for loss of 
goodwill. He considered this was too long a period, firstly 
because in the present Bill the rent of the new tenancy was not 
dependent on goodwill; secondly, because the period of five 
years for the purposes of the Landlord and Tenant Act included 
the carrying on of business by successors in title at the premises ; 
thirdly, because five years might operate harshly against 
ex-servicemen who had established themselves in business since 
the war. Mr. JANNER said in many cases landlords said they 
would allow a tenant to continue after the expiry of their leases 
without entering into any contractual obligation to that effect, 
and then when they found that the business was successful they 
were able to sell the premises with the advantage of the business 
which had been created. Mr. ENocH POWELL said the 
Government had restricted Pt. II of the Bill to shops because 
goodwill adhered to shops and not to other business premises. 
It followed necessarily that protection should be afforded only 
where there was a reasonable presumption that goodwill did 
adhere. Mr. Davip WeEItTzMAN considered that cl. 10, which 
provided that the court could grant an extension if in all the 
circumstances of the case it appeared reasonable, dispensed 
with the necessity of having a fixed qualifying period. 
Mr. MANNINGHAM-BULLER said it was surely wrong that this 
protection should be given to a man who bought a lease just 
before it expired. This gave a big advantage to the man with 
large financial resources as against the new entrant into business. 
The Soriciror-GENERAL asked the committee to reject the 
proposed limitation because, intey alia, it would withhold 
protection during the interim standstill period covered by the 
Bill from the many shopkeepers who had had to take premises 
on short-term tenancies because of the shortage of shops. The 
amendment was negatived on a division. 

Sir PATRICK SPENS said subs. (4) of cl. 8 was very peculiar. 
First of all it took away all discretion from the judge. The 
word “‘ shall’ made it mandatory on him, if he saw fit to grant 
a new lease of premises in which a shop was comprised, to confine 
the new lease to the shop premises alone, subject to the proviso 
that where there was let with the shop living accommodation 
in which the owner of the shop, or someone employed by him to 
manage the shop, lived, the living accommodation could be 
included with the shop in the new tenancy. This seemed an 
extraordinary position, and he could not believe it to be sound 
in principle. The amendment which he proposed would make 
the extension an extension of all the premises of which the 
tenant had previously been in possession, unless the landlord 
agreed to the splitting up of the premises. The Soviciror- 
GENERAL said he accepted this argument and an amendment 
would be drafted accordingly. 

Mr. JANNER, on a further short amendment, said he hoped 
the word “shop ”’ would be defined in the Bill to include the 
ordinary kind of shop which was used, for instance, for the 
practice of a dentist or something of that nature. A solicitor’s 
office was another kind of business which did not come within 
the technical term of “ business”’ in the ordinary sense. He 
hoped such businesses would be included within the scope of the 
Bill. Sir Patrick SPENS objected that Mr. Janner was out of 
order as suggesting matters which were beyond the scope of the 
Bill, and the deputy-chairman so ruled. 

In cl. 9 (Time for, and interim effect of, application for new 
tenancy), Mr. PowELL moved an amendment to _ require 
applications to be made three months instead of one month at 
least before the expiry of the existing tenancy. As the Bill 
stood at present, it might, taking account of the time for the 
application to go through the court, be several months after the 
date of expiry of the tenancy before the landlord got possession 
in those cases in which the application was dismissed. The 
amendment would leave sufficient time for the court to decide 
the matter before the tenancy expired. Mr. GRANVILLE-WEST 
said many laymen overlooked these matters of time limits, and 
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if applications had to be made as much as three months ahead 
of the end of their tenancies many shopkeepers would overlook 
the matter. Mr. WEITZMAN supported the amendment—such 
matters could not reasonably be dealt with within one month in 
justice to the landlord. Mr. SetwyNn Ltoyp said sufficient 
weight had not been given to the desirability of getting a 
settlement by the court before the end of the tenancy. The 
court should have a discretion to extend the time on just cause 
being shown. The SoLiciror-GENERAL, whilst saying that the 
matter would be looked at, opposed the amendment and it was 
defeated on a division. 

Mr. PowELL sought to prevent cl. 9 being used for purely 
vexatious purposes. As it was drawn at present, a tenant, a 
month before his tenancy was due to expire, could make 
application for its extension without believing that he had 
really any ground on which such an application could be 
reasonably founded. He could then, say, one day before the 
tenancy expired, withdraw the application. This would give 
him under s. 9 (3) (b) an extra month’s tenancy gratis in addition 
to the covenanted period. By adding the words proposed in 
his amendment the position would be that if the application was 
withdrawn less than one month before the tenancy would 
otherwise have come to an end, the date of expiry remained 
unchanged, so that it was impossible for a tenant merely by 
putting in an application which never came before the court 
to obtain an extension of the original tenancy. Sir FRANK 
SOSKICE said this amendment would penalise the bona fide 
tenant who put in an application and on maturer reflection 
realised that his application could not succeed and withdrew it. 
Mr. MANNINGHAM-BULLER found this argument quite unreal. 
The bona fide applicant would be prepared to go on the day fixed 

it was the others who would be protected by the clause as it 
stood. Mr. JANNER thought that members of the Opposition 
had overlooked their experience in county court matters. 
Instead of withdrawing the case an unscrupulous person could 
easily allow it to go to court and incur the county court costs 
of the day, which would be very little more than the costs of 
withdrawal, which he would have to pay anyway. Counsel 
would not be allowed. The tenant could withdraw in court and 
could meanwhile keep the landlord guessing as to what was 
going to happen and place him at a great disadvantage. The 
amendment was defeated. (9th February. 


C. QUESTIONS 

LANDLORD AND TENANT Act, 1927: REMOVAL OF REFEREES 

Mr. VAUGHAN-MorGAN asked the Attorney-General what 
arrangements existed for reviewing the appointments of referees 
under the Landlord and Tenant Act, 1927, and for removing 
those whose qualifications and capabilities were no_ longer 
satisfactory. The ATTORNEY-GENERAL said appointment and 
removal of referees was in the hands of a committee appointed 
by the Act consisting of the Lord Chief Justice, the Master of 
the Rolls, the President of The Law Society and the President 
of the Royal Institution of Chartered Surveyors. This committee 
had full powers to remove referees in the circumstances indicated. 

(7th February. 


U.S. Forces IN THE UNITED KINGDOM: CIVIL AND CRIMINAL 
JURISDICTION 

Mr. SYDNEY SILVERMAN asked what arrangements or agree- 
ments had been made to ensure that British citizens injured in 
this country by drivers of United States Services vehicles 
recovered the damages to which they would be entitled if injured 
in comparable circumstances by drivers of British Service 
vehicles, and to ensure that members of the United States 
Forces who committed offences against the person in this country 
were made answerable to British law in British courts. 
Mr. YOUNGER, in reply, stated that a multilateral agreement 
covering the status of Forces of members of the North-Atlantic 
Treaty Organisation stationed in a country other than their 
own was being negotiated. This agreement would cover both 
criminal and civil jurisdiction over members of the U.S. Forces 
in the United Kingdom. Meanwhile, British subjects thus 
injured were entitled to apply for compensation to the United 
States Claims Commission in this country. As regards offences 
against the person, the present position was that in accordance 
with the terms of the United States of America (Visiting Forces) 
Act, 1942, members of the United States Forces who committed 
such offences here were under the jurisdiction of United States 
military courts unless the United States authorities waived 
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their jurisdiction in the particular case. So far as he was aware, 
there had only been one case of such waiver. 5th February. 


DEVELOPMENT CHARGE: NO RETROSPECTIVE EXEMPTION 


Mr. DALTON said he could not refund development charges 
already paid by people between the passing of the Town and 
Country Planning Act, 1947, and the introduction of revised 
development charge exemptions set forth in S.I. 1950 No. 1233 
dated 11th July, 1950. He had no power to make retrospective 
regulations. 6th February. 

JusTICES OF THE PEACE ActT, 1949, s. 10: DATE OF 
COMMENCEMENT 


In reply to a question as to when it was intended to bring into 
effect the provisions of the Justices of the Peace Act, 1949, 
abolishing the separate commissions of the peace of non-county 
boroughs, Mr. CHUTER EDbDE stated that it was intended to bring 
s. 10 of the Act into force on Ist October next. It was just 
possible, however, that on further detailed examination legal 
difficulties of a technical character might be found in the way 
of this date, and a definite announcement would be made as soon 
as possible. [Sth February. 
CRUELTY TO CHILDREN: PENALTIES 

Mr. CHUTER EbEe said that courts of first instance had power 
to impose, for cruelty to a child, a fine of £25 or six months’ 
imprisonment, or both. They could also remit the case to a 
superior court which might impose a fine of £100 or two years’ 
imprisonment, or both. He considered that these penalties were 
adequate. 8th February. 


INTESTACY COMMITTEE’S PROGRESS 


The ATTORNEY-GENERAL said that the committee inquiring 
into the law of intestacy was appointed on 13th October of last 
year. He understood that they would have finished taking 
evidence by the middle of February. He could not yet say, 
however, when the report would be presented. 

sth February. 


STATUTORY INSTRUMENTS 
Crowborough Water Order, 1951. (S.1. 1951 No. 149.) 
Draft Educational Endowments (Prescription of Information) 
scotland) Regulations, 1951. 
Firemen’s Pension Scheme Order, 1951. (S.1. 1951 No. 158.) 
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Gas (Conversion Date) (No. 25) Order, 1951. (S.1. 1951 No. 160.) 

Import Duties (Drawback) (No. 4+) Order, 1951. (S.1. 1951 
No. 164.) 

Justices of the Peace Act, 1949 (Saving of Borough Quarter 
Sessions) Order, 1951. (S.[. 1951 No. 168.) 

This order saves the grant of the commission of the peace and 
quarter sessions of the borough of Abingdon. 

Meat (Rationing) (Amendment) Order, 1951. (S.I. 1951 No, 159.) 

Motherwell and Wishaw Burgh Water Order, 1951. (5.1. 1951 
No. 151 (S.5). 

National Assistance (Adaptation of Enactments) Regulations, 
1950. (S.I. 1950 No. 174.) 

National Health Service (Joint Ophthalmic Services Committees) 
(Scotland) Amendment Order, 1951. (S.I. 1951 No. 165 
(S.6).) 

Non-Ferrous Metals Prices Order, 1951. (S.I. 1951 No. 155.) 

North of Scotland Hydro-Electric Board (Constructional Scheme 
No. 51) Confirmation Order, 1951. (S.1. 1951 No. 181 (S.7).) 

Remuneration of ‘Teachers Amending Order, 1951. (S.1. 1951 
No. 162.) 

Road Vehicles (Part Year Licensing) Order, 1951. S.I. 1951 
No. 156.) 

Sewing Cottons and Threads (Maximum Prices) Order, 1951. 
(S.I. 1951 No. 166.) 

Soap (Amendment) Order, 1951. (S.I, 1951 No. 163.) 

Stopping up of Highways (London) (No. 3) Order, 1951. =f 2 
1951 No. 148.) 

Draft Teachers Superannuation (Somaliland Protectorate) Scheme, 
1951. 


Trading with the Enemy (Custodian) Order, 1951. S.I. 1951 
No. 153.) 
Utility Apparel (Waterproofs) (Amendment No, 2) Order, 1951, 


(S.:f. 195f No. 167.) 
Utility Cloth and Utility Household Textiles (Maximum Prices) 
(Amendment No. 14) Order, 1951. (S.1. 1951 No. 150.) 


NON-PARLIAMENTARY PUBLICATIONS 

Ministry of Local Government and Planning. Circular No. 1. 

This circular suggests to local authorities means of reducin: 
the large number of appeals to the Minister now being made 
under the Advertising Regulations. Greater contact between 
the authorities and the advertisers is urged, and it is suggested 
that amendments could be proposed in many cases to rendet 
‘ments unobjectionable. 


objectionable advertis: 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 


any member of the staff, ave responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), 


addressed 


to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope 


Disclaimer of Underlease—-RECOVERY OF COUNTERPARTS OF 


SuB-UNDERLEASES 

QO. A is lessee of a block of property, part of which was under- 
leased to B. B again sub-underleased individual parts to X, 
Y and Z, respectively. The property received extensive war 
damage and part was destroyed. B disclaimed his underlease 
and X his sub-underlease, but Y and Z elected to retain. <A is 
how in receipt of the rents from Y and Z under their respective 
sub-underleases and wishes to sel! his entire interest. He cannot, 
however, make a good title unless he can obtain the counterparts 
of the sub-underleases to Y and Z which are in B’s possession. 
Is he entitled to call for these and the remaining deed relating to 
b's disclaimed interest from B ? 
1. If no one else has a legal interest in the subject-matter of 
a title deed, the owner of the legal estate is generally entitled to 
recover such a deed from a stranger (Clayton v. Clayton \1930 
2 Ch. 12). In the case of a lease this rule is modified to a certain 
extent to permit a lessee to retain an expired lease so long as he 
may need the same in respect of any possible action for breach 
of covenant by or against his landlord (Hall v. Ball (1841), 

Man. & G. 242), but no longer. A similar rule applies to 
surrendered leases (night v. Williams (1901; 1 Ch. 256). 
Accordingly, in our opinion, B and X having been relieved of 
their interest in the subject-matter of the underlease and sub- 
underlease re spectively, A is entitled to recover from B the 
original underlease and the counterparts of the sub-underleases 
to Y and Z and also the original sub-underlease to X, although 
it is probable that X has a right to the counterpart of his 
disclaimed lease (Knight v. Williams, supra). 


Transfer of Savings Bank Aceount 
O. A died intestate aged 66. In 1945 she had transferred 
a savings bank account to her niece. After the date of transfer 


right up to her death recently A regularly paid into the bank 


account, and she retained possession of the bank bor It 
might be added that due to shortage of paper the bank id not 
issue a new bank book, but merely changed the name on the book 
and made a “ withdrawal and a deposit ’’ entry on the same daté 
to show the closure of A’s account and the opening of her 1 


account. A has had money out of the account since the date of 
the transfer by having her niece meet her at the bank and make 


the necessary signatures. The bank say that as far as thi ure 
concerned the money in the account belongs to the niece and 
will only be paid out on her signature. In vour view is there a 
completed gift of (a) the balance in the account at the date 
of transfer to the niece; (b) the amounts paid into the account 


since that date ? 

A. In our view both gifts are completed. 
that a person not under sixteen entitled to money 
to his or her credit in a savings bank can nominate a person to 
receive the money (see Re Kimber; Val Rodeman (1925 
Ch. 749). The amounts paid into the account are, in our vii 
as much gifts as if A had put the money into her niece's hai ds 


Contractor’s Liability for Personal Injuries sustained during 


Repairs 
Q. The tenant of certain property instructed the builder 
to effect repairs to the flooring of the scullery. The buildes 
took up certain floor boards and then left for the purpose of 
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acquiring new timber. Whilst the builder was away, the 
tenant’s wife went into the scullery and, being unaware of the 
fact that part of the flooring had been removed, fell into the 
hole and sustained injuries. Is the builder under any liability 
either to the tenant or his wife ? 

A. A contractor on premises is bound to warn other persons 
who are lawfully on the premises of any changes whic h he has 
created (see Kimber v. Gas Light & Coke Co. {1918) 1 K.B, 439). 
The wife, therefore, appears to have an action against the builder. 
A husband may also sue apart from his wife for personal injuries 
done to her by trespass or negligence, in consequence of which 
she is rendered her domestic duties or 
otherwise to render him assistance in his affairs (Brockbank v. 
Whitehaven Junction Railway (1862), 7 H. & N. 834). 


less able to dis« harge 


Company Law—Directors’ REFUSAL TO REGISTER TRANSFER 


Q. The registered holder of 80 per cent. of the issued capital 
of a private company recently died. His executor submitted a 
formal application for registration as a member in respect of the 
The directors refused such request without assigning 


holding. 
‘absolute and 


any reason under a special article giving them 
uncontrolled discretion to refuse to register any transfer of 
shares.’’ The executor is a the under the 
testator’s will and he cannot therefore sell them to a third party. 
It is appreciated that the executor is entitled to receive dividends, 
but he cannot as a non-member have any say in the conduct of 
the company, which is considered vital in the particular circum- 
stances. The special article purports to modify art. 19 of Table A 
of the 1929 Act to the extent indicated. Otherwise all the 
provisions of Table A apply. Is the directors’ refusal to register 


trustee of shares 


valid ? 
A, The special article referred to is perfectly valid and, having 
regard to the provisions of the 1929 Table A, applies not only to 
a transfer but also to a request for registration. Prima facie, the 
action of the directors is valid, but it can be impeached if it can 
be shown that the directors did not act bona fide in the interests 
of the company, since any such power is a fiduciary power. The 
onus of proof in this case is upon the executor, and the onus is 
heavy in a case where the directors have power to refuse registra- 
tion on any ground which they conceive to be in the interests of 
1942) Ch. 304 Unless 
the reasons for their refusal—and they are 
not bound to do so there is no real hope ol impeaching the 
validity of the refusal; if the rea are disclosed and are 
clearly not legitimate, then of course something could be done. 


the company (see fre Smith and Fawcet 
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Arrears of Maintenance—LIMITATION 

Q. Proceedings are being taken to enforce payment of arrears 
due under a maintenance order made in a magistrates’ court. 
Some ten years’ arrears are due. It has been suggested that by 
virtue of s. 2 of the Limitation Act, 1939, only six years’ arrears 
could be recovered. We doubt if proceedings to enforce payment 
of arrears are “‘ actions ’’ within the meaning of s. 2 (1) (d). Can 

a defence of the Limitation Act be put forward successfully ? 
A. Perusal of Stroud’s Judicial Dictionary, Burrows’ ‘‘ Words 
Judicially Defined’ and the Digest reveals that 
been many decisions on the meaning of the word 
but none of them seems to bear directly on the point 
claim in a magistrates’ court to recover arrears of 
maintenance is an ‘‘action.’’ In Gyrocock v. Grocock [1920 
1 K.B. 1; 63 SoL. J. 627 there was a claim before magistrates 
for more than six years’ arrears, but the claim failed on other 
grounds and the question whether more than six years’ arrears 
were recoverable was not argued. It has been held in Jarvis y, 
Surrey County Council [1925] 1 K.B. 554; 69 Sot. J. 327 that 
there can be actions to which no period of limitation is applicable. 
Nevertheless, we are of opinion that the six-year limitation 
applies to the recovery of arrears under a summary maintenance 
order and we base such opinion on the definition of ‘* action ”’ in 
the Limitation Act, 1939, s. 31, viz.: “‘any proceeding in a 
court of law.” This definition certainly seems wide enough to 
the proceedings for the arrears, and we are fortified in our 
conclusion by the wide definition of “‘ action in Halsbury, 
vol. I, p. 2.. Even if our opinion is wrong and ten years’ arrears 
the wife will almost certainly encounter practical 
difficulties in her claim. Presumably the arrears for the last 
Six years run into hundreds of pounds and, unless the 
husband is a very wealthy man, the amount likely to be ordered 
probably weekly) off the arrears, when taken with 
will not be large. Also, if the amount of 
very big, the magistrates will no doubt consider whether 
wipe off some of them (Money Payments (Justices 
Procedure) Act, 1935, s. 8) and, if they are astute, will certainly 
sidestep the question of whether more than six years’ arrears are 
recoverable by wiping off those for 1940 to 1944. Whatever the 
amou of the arrears, three months’ imprisonment is_ the 
vardable on the one complaint. It is assumed that 
int for the arrears has only just been lodged. The 
imitation from the date of the complaint, not 

date of the husband's appe in court. 
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NOTES AND NEWS 


Honours and Appointments 
Mr. G. B. Aston, assistant solicitor to Bath Corporation, 
has been appointed assistant solicitor to Nottingham Corporation. 
Mr. Lesiie E. PAGE, assistant solicitor to Swansea County 
Borough, has been appointed senior assistant solicitor to the 
County Borough of Southampton 


Personal 
Alderman Eric Clarke, a Leeds solicitor, has recently flown 
12,000 miles in less than a fortnight in the course of a business 
trip to India and Ceylon, via Rome, Cairo, Bombay and Madras 


Miscellaneous 
CORRECTION 
In our report of In ve Ginger, deceased (autle, p. 76), the 
of the parties were incorrectly stated, and should 
follows: ‘In ve Ginger, deceased; Roberts v. Westminster 
Hospital Board of Governors.”’ 


names 
read as 


PRACTICE NOTE 

The following Practice Note has been issued by the Principal 
Probate Registry : 

Grants under s. 73, Court of Probate Act, 1857; 

Grants under s. 162, Judicature (Consolidation) Act, 1925. 

The President has directed that where the gross estate of a 
deceased does not exceed £2,000 in value, the Registrars of the 
Principal Probate Registry may make an Order under s. 73 of 


the Court of Probate Act, 1857 (in the case of death before 1926), 
or under s. 162 of the Supreme Court of Judicature (Consolidation) 
Act, 1925, as amended by s. 9 of the Administration of Justice 
\ct, 1928 (in the cast of death on or after lst January, 1926). 


H. A. bE C. PEREIRA, 


ebyuary, 1951 Senior Registrar. 


OBITUARY 


HAYWARD 


Hayward, solicitor, of 
He 


Mayor P. C. G. 
Major Percy Christopher Gallimore 
Stowmarket and Needham Market, died recently, aged 80. 


was admitted in 1893. 


Mr. C. F. WALTON 
Mr. Charles F. Walton, senior partner of Messrs. Waltons and 
Co., of Leadenhall Street, London, E.C.3, died on 6th February. 
He was admitted in 1900. 
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